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UNTIED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding A Criminal Tern | 
oa Grand Jury Impanelled March 31, 1955, Svorn in on April 5, 1955 az 
a | 

| 


Jug : FILED IN OPEN COURT 
ae fi dune 6, 1955 


= at ph eset mt 


ie HAREY M, HULL, CLERK 
ta. UMITED SPATES OF AMERICA Criminal Ho. Slke55 
Se: . 

a : Grend Jury Bo. 422-55 


hig : Vio. 26 U.S.C. b70ke, 47038 
“| cn j — 2 U.8.C. 17% 


+ THE GRAND JURY CHARCES: 

| 7 RPS (a or about March 29, 1955, within the District of Columbia, 

ie Grant f. Martin dia sell, barter, exthange ani give away to Clifton 

: Reeder a narcotic drug, that is, 100 expeles eonteining e mixture 
totaling about $7.2 grains cf heroin hydrochloride, quinine hydro- 
chioride and sucoryli, not iz pursuance of 8 written onier, written 
for thet purpose, fram the smid Clifton Reeder, as provided by lew. 
SECOED COUM?: 

. Qm or about march 29, 1955, within the District of Cohmbia, 

Grant %, Martin purchased, sold, dispensed and distributed, not in 

the originsl stamped peekage ani not from the originel stamped peckage, 

@ narcotic Grug, that is, 100 cspaules containing 2 mixture totaling 

about 97.2 grains of heroin hydrochloride, quinine hydrochloride end 

sucoryl. This is the same heroin hydrochloride vhich is mentioned PA 

in the first count of this todtctment. a 

THIRD COUNT: 

7“ @a or about March 29, 1955, within the District of Cohmbie, sh 

Grant Tf. Martin factiiteted ‘the concealment and sale of e narcotic 

rag, thet 18, 100 cspeules containing a mixture toteling about 97.2 
— 

grains of heroin hyfrochioriie, quinine hydrochloride and sucaryl, 

; al efter the said heroin hyfrocsloride had been imported, with the 
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kmowledge of Grant T. Martin, into the United Stated contrary to lev. 
Chis 1s the sane heroin hyirochloride which is mentioned in the first 
ant secomt comts of this iniictaant. : 

FOURTH COURT: | 

On or ebout march 29, 1955, within the District of Colmbte, 

Grant ?. Martin purchased, sold, dispensed ani distribxted, not in 
the originel stamped peckage ani not from the original stamped yeckage, 
= eric doa, tek te, coe bey aeatcintns w wiatdne totais sacs 
299.6 grains of heroin hydrochloride, quinine hydrochloride ent 
FIFTH COUT: : a f 

Ven or shout arch 29, 1955, within the Distriet of colmbta, Ft: 
‘Omat 9, wartin fectlutated the consestment ent sale of © sarectte 
drug, thet is, one beg containing = mixture totaling about 299.6 o> 
greins of heroin hydrochloride, quinine hyrochloride and sucary1, Bz 
efter the said heroin hyfrochloride bad been imported, with the q 
knowledge of Grant T. Martin, into the United States contrary to a 
lev. his is the same heroin hyérochloride which is mentioned in a 
Saar a i in acon | 
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| Ee 
Attorney of the United States in EB 
A TRIE BILL and for the District of Columbia | 
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1h 3 On thisist day of Deceaber , 1955 , came the attorney 
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Wisner PRG 


> of the United States; the defendant in proper person and byhis attorney 


ates 


. ay | a Willian 4, Tinney , Esquire; whereupon the jurors 
| of the regular Petit Jury panel serving in Criminal Court No. h& 6, being 
Fass called, are sworn upon their voir dire; and thereupon comes a jury of good 
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i and lawful persons of the District of Columbia, to-wit: 


1. Charles &, Berge 7 Warren A. Peterman 

. Bessie E, Clarke 

Duval H. Seaton 9. Rose Rehberg 

Theima S,. Heineman 10. Elbert fF. dawley 

Sara H, Janof 11. Lucille J. B. Robinson 
Hernances A,. Lamberton 12. Herbert hi. Schosnig 
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who are sworn to well and truly try the issue joined herein;mnereupen the Court 
directs the calling of two additional persons to serve as alternate 
=. jurors and Fan F. Hunter and Alfred Koster, being called, are sworn to 
well and truly try the issue joined herein; and thereupon, after having 
_° heard the evidence, the two alternate jurors are discharged and the jury 
p retires to consider their verdict; the jury returns into Court and upm 
i their cath sey that the defendant is guilty on Counts One, Two, Three 
- and Five, The case is recerred to the Provation Officef of the Court and 
the defendant is comalited to the District of Columbia dail. 


By direction of 


Presiding Judge 
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HARRY M. HULL, Clerk 
:* Present: 


/* ‘United States Attorney 


BY__srthar McLaughlin By 
Assistant United States Attorney Deputy Clerk 
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On this ist day of December 
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the above entitled case in open Court. 


: 


r 


the indictment be and the 


, Esquire; and upon consideration 
Count Four of 


of the government’s oral motion for leave to dismiss 
Whereupon the United States Attorney dismisses Count Four 


the indictment in the above entitled case, it is ordered that leave to 


his attorney, Willian A. 
dismiss Count Four of: 
same is hereby granted. 
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he a Judgment and Commitment (Ror. 89) | 






Cr. Form Ne. 25 











ee Mniten Staten District Court 
Bek eee gg “FOR THE et 
United States of Awierica oa ally 44 aa, Cloxk 
sm - % ,” * ne Se 
: Grant T. Maxtin 
7 On this 230d day of ‘Descation” —. S i HP acnarthe ethnics A the 
» i amma aaah et a efit Soman, Miia Tinney, 
- Requinhs 
wi fr Is Anupam that the defendant has been convicted upon his plea of! Rob gutltye sa 
a ee euilty of the offense of 
Vielation of Section htoba, L70S5a, Title 26, U. 85 Code 
“ Malation of Gestion 17h, Title 2, Ve 8. Code 
| 2. , 
@ ty t r 
| ee as chargvd* 4m Qownt 1, 2 » and § 
= and the court biting asked the defendant whether he has anything to say be Be judgment should not be 
i. propounced, and no wafticlent cause to the contrary being shown or appearing to the Court, 
or Is Apiuparp that the defendant is guilty as charged and convicted. 
. Is’ ApsubceED | ‘that the défendant is hereby committed to the custody of the Attorney General or 





- his authorized peaeres t for imprisonment for a period of ¢ 


o & 











Sipthig iy me dlprae seabed te te rn greet 
a Dollera ($100.00) on ¢ount fives aaid sentence 











! take effect at _— expiration of the sentence imposed en | ] rez 
: a Abaca tal P*"the payment of the fines be and 16 hereby suspenied. __ 
i 
ee 





_ Iris ear that the Clerk deliver a certified copy of this fudemant me commitment to the United Be iS 
~ Btates Marshal or phos qualified officer and that the copy Rotye As the commitment of the defendant, re 
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Be at at “ett ; a United States District Judge. 
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hee ee “eounsel” oF “without counsel; tha court Sdyised the defendant o of Anes bight by po Sonraat nd asked him~ 
“Se aeshotancs red to havg gouneel a nted by the court, and the defendant th he walved the ti ht to 
f counsel.” 3 Insert “guilty,” (2) “ guilty, and a verdi uy guilty? (8) rie guilty, ang a findin 
of gimilly,. or +s) “nolo contendere, - @ case may Insert “in count(s required: 
Hage pi AU Lisaly, whan auth itee 2 Gn tania witk tefattaon to tore seanea f erat rap pee thy gedit 
: bes) A NHahon © b2) rm or an F Ou 
sentence; (8) whether defendant Is to be further imprisoned watil paymont of the fine or fine and 
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I have executed the. within Judgment and Commitment is follows { 7 i ; “ 
Defendant delivered on foi 8 se Fee ae 
Defendant noted appeal re Tae 4 F a ee Ap. J wat 





Defendant released on | = ee - sic ay? teat 
a ah Defendant elected, on |." "not to eominenice servtes of the sentence. 
Defendant's appeal determined on 





Defendant delivered on 







4 % + the institution destensted i the 
L . ee ’ Attorney General, with a certified copy of the within Judament and Commitment. . 








t, & UNIT SAIN DISTT? couEE 
POR TER DISTETGS? OF COUMMIA 


PILED 
March 21, 1955 
PARRY M, HULL, CLERK 


GUITED STATIS GF ASCHISA : 
VB. Re: Criminal No. 5Shh-55 l 


. GRAST T, MARTIN : 
Box 25, Lorton, Virginia 
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duristiction of this Cour: is invoked pursuant to the 


nent as follows: 


) 
3 
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| 
| 
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gect to collateral attack, mey move the Court which ime 
posed the sentense tc vacate, set aside, or correct the 
sentence. 


"A motion for such relief? may be mide et any tine”. 
"Miless the motion ani the flles ant recoris of 
the esses conclusively show that the prisoner is entitled 
to no relief, the Court shall cause notice thereof to be 
ee ee greut a promt 
hearing thereon, determine the isetes and make make findings 
of fact and eoncinsicns of law with respect thereto: : 
And &3 grownis of his motion, the defendant submits to the 
Court as follows: 
1. The defeniant was arrested on the 29th day of 
March, 1955, at about 1:30 a.m. for the alleced sale of an ilie- 
gal drug; to an alleged "spactal employee” of the Metropolitan 
Police Department. ‘This “special employee” wes not a witness 
at the trial, anf therefore the defendant was denied the right 
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to be faced with his accuser as guaranteed by the Pitth Aneni- 
ment of the Federal Constitution. Creve sae as oye withers ts 
the alleged erine; this (pixp, informer) which the Police 
Department states 1s a “special, amloyee" ani on whose states 
ment to said Police Departmect couse the arrest, is the accuser 
in this action, and therefore he she-1id hare been in Court so 
thet the defendant cocld have questioned him as to the iatere of 
the crime charged, since Le appeared before the Grand Jury and 
it was his testimony thet caused the Grand Jury to retum an 
indictment egainst the éefendart. 
2. het the defenient's home wus broken into, his 
house was searched vithout a warrant, the evidence seized with- 
out a verrent was tiles) inesmech as the search as no person of 
the Police Department witnessed the elleged crime ani the 
Goverment hss never produced the (ximp, informer) known as the 
"special employee" of the Police Deyertment to prove that the 
act was touxitted, as stated by the police Officers ho! testt« 
fied. Tt is © well stated fact thet all drug sddicts mike fnlse 
statements. fee: Feltcvin vs. trite’ otetes, DB. C. App. 18 
D. €. Also: Kelty vs. tited #tetes, 90 U. 8. Ape. D. C. Boer 
Contes vs. Trited States, 215 P28 22, 227, (Do Co Cir. 195%): 
"An uneorroderate’d tip by an informer vhose iden« 
tity snd reliabiitty are both unimow does not constie 
tate probable cause to make en arrest”. | 
the dofentent contents thet bis exrest was 11iesal 
due to the fect that it was mie without © soarch warnint ani 
in violation of his Constitutional Rights secured to bin as the 
accused by the Constitution of the United States and the laws 
governing the same. : 


"The right of the people to be secure in their 3 
houses, papers and efferts, against imreason- 


vy cath or and particularily deseribing the 
place to be searched, and the persone or things to be 


Te 





Re P, 13 
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fhe general principles of law governing searches and 
seizures are eptly sumsarized in the following excerpt fron 
United States vs. Jeffers, 32, U. 8. &8 (1951) are. G8 vu. 8. 
App, DB. C. 58, 187 P.2% 598 (1950): 
scarchas ent soitures eal tke protertice extents to bot 


“houses and effects”. (wer and agein this Court has 
ee ae ee reqizires 


adherence to jniicisl = - See: Weeks vs. ted 
Sates, 232 U. 8. 383, Prous); A-nelis vs. Voce Eb lates 
Zp Ue 8. 20,(3935)". cemneaeeaenemeiieg 


“Qnly where incidertt to a valid arrest, United 
a= V3. Pebinowt tz, 339 U. 8S. 56 (2950), oF ta — 


, oohmsen Vs. Geited, states 
U.S: 30 (S82) my on Se = oe ba 
Gen is on those sealing the exemption to show the need 


for it. -eorrala ve. wited States, 335 U. B. 451 (1948)". 


"tm the absence of & search warrent and « valid 


States warrant. 
FeNered ve. aS ee 335 U. = reer i5S, tags); 





Cefuct Tie “cy © strict of Cobrbia va. 
TED Lp. DS) SS AL? 339 Us oe oe 
(1950)". 


reesormble or probable cause prerequisite to an arrest without 
warrant. See: Urited Cirar Store Sommeny vs. Yours, 36 U. 8. 
App. D. C., 3K. 

3. het the defeniant contenils that his Constitutional 
Rights were violated when he was not faced with bis accuser es 
required by the Fifth Amenimert of the Constitution of the 
United States, due to the fact tha: he was never identified by 
wherevy they could be examined as to the neture of the offense, 
bat in the alternative members of the Metropolitan Police Depert= 
mont testified thet during the trial end mich testimony given 


























by those Metropolitan Police ¢fficers, was heresey. there was 
no “eye-witness” nor a complainant stating thet the defeniart 
hed committed the crime in which he vas charged. ‘Therefore, the 
testimony adduced during the trial was uncorrevereted anid such 
mitted in evidence before the jury. The defenfant comtenis that 
R. P, Ji this was a violation of bis Constitutional Rights eni dented 
him a fair end impartial trial es guarentee’ under the Sixth 
Amendment of the Pederel Constitution. — 

b, Bat the defeniant was sentenced to teprtecamct ~ 
for @ period of from Twenty-eight (28) to Eighty-four (Sk) 
months, which sentence is illesal, end not authorized ty statute, 
es vill be shown herein. ‘he Court was vithout jurisifction to 
Smpose such sentence; the sentence is in excess of that eutho- 
rized ty lev, and is therefore subject to collateral attack. 

The pertinent parts of the statutes involved, ere as 
follows: | 

Title 26, Section 2557 (b}, United States Code: 
ihoever comits sn offense of consotzes to comtt 

an offense described in this subechapter, sib=chapter C 

‘ef this chapter, or parts ¥ end VE of subechapter A of 


Chepter 27, for which no specific penalty is ctherwise 
provided, shell be fined not more then $2,000.00 end imprie 


H. R. 9210, Section Three (3) anended under date of July 25 
1932, reads es follove: | 





shail be imposed which shell not exceed fifteen 
be provided by law”. 


ture provided by law for such felony at the time such 
and shall be imposed, notwithstending this Act”. 
5. eat the defeniant mikes collateral attack upon 
; the grouni thet the sentence was {posed contrary, ani in vio- 
4 - R.P.15 intion of the Statutes of the District of Colmbia Code as 
bsve deen cited herein, and Title 20, Section 2557 (b), United 
a States Code. Moreover, the trial (Court di4 mot beve juris- 
i - @iction to impose said sentence in the United States District 
: Court for the District of Columbis. 
3 6. Thst the Uuited States Cide, Title 26, Section 
ee 2557 (b) provides thet 2 person eimvicted under this statute 
| cemmot be imprisoued for less then two (2) years or more then 
five (5) years for the first offense; for a second offense, not 
less then five (5) years or more than ten (10) years. For @ 
third or subsequent offense, the yemiahment shall be 2 fine of 
not more than $2,000 ani imprisomment for not less than ten 
(16) and not more than twenty (20) years. ‘Therefore, the 
United States District Court for the District of Columbia 
cannot impose @ sentence of 8 minimm, less than that authorized 
umer section 2557 (b) of Title 26, United States Code, due 
to the fact that Public Lew No. 5€1, 76th Congress, 3rd Session, 
H. R. 9210, provides that the Sudge in imposing @ sentence upon 
@ person convicted in the District. of Cohmbia cf a felony, 
shall sentence the person for a muximm period not exceeding the 
ee ee ee 
third of the maxime«m sentence imosed. 


10. 





tence 

years’ imprisonment. Mothing in this Act shall abrogate 
the power of the Justice or Jodce to sentence e convice 
ted prisoner to the deith penalty as now or hereafter 
may A 


(>) ¥or any felony camitted before this Amende- - 
tory Act takes efi'ect, the penalty, sentence, cr forfei- 


felony was xoumitted, whall remin in full force end effect 


7. That Title 26, Section 2557 (b), United States 
Code was enected by Congress ani in thet Act they heve provided 
for a minimm sentence that mst be immoeed. If s substitute 
is imposed by @ Juice, tess than that authorised by lav unfer 


Section 2557 cited es the Borrs Act, it is eovtrery to the 


Stetute ani the men iz illerally sentence. This eonises only 
So-those comvicted umter the trited sintes Cafe, in the United 





63 in to sentence a — 
pte Section 2557 (b), United States Code. , 


B,. iekendaeh. senkanna Chae ehkee hike these aiek, & 

Genial and/or infringement of nis Constitution Rights as to 
Re Pp 16 renter the juigement subject to collateral attack, as to move 

the Court to cause mtice thereof to be served upon the United 
States Attorney, grant a prompt hearing thereon, detertine the 
ismes and mske findings of fect ani contlusions of lew vith 
respect thereto; that the Court vaeate ani set aside the sen- 
tence, and discharge the defendant or resentence him or grant 
& new trial or correct the sentence as my eppesr eppronriate. 

9. Tet the motion ani the files anf recoris of the 
case cannot conclusively sho thet the defentant is entitled 
to no relief, but on the contrary, the motion ani the files ani 
recomis of the case conclusively do show that the defentant is entitled to 
relief pursumnt to the provisions of 28 United states Code 
2255; thet defendant hes prepared this motion without professe 
tome) kmovleage of the lev and vithout the afd of ecupetent 
and expesiencsed ommsel, es best he can. ! 

WHEREFORE, the premises of this motion considered, 
defendant moves the Court: 
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1. > vecate the judgement; to set aside the sentence 
imposed tpon him, and to discharge him from custody or in the 
alternmtive. 

2. To cause notice of this motion to be served upon 
the United States Attorney, to grant a prompt hearing tn this ’ 
motion; to determine the issues and make finiings of faci ani 
eonciusions of lmw with respect thereto. . 

| | 


Respectfully subaitted, 


fe) Grant Mertin 
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Upon consideretion of defendant's motion to | 
vacate juignent, set aside sentence, discharge defeniant from custody, or 
in the alternative, grent s nev trial, ani the record herein, ani 


it appearing to the Court thet there is no substantial issue of fact 
| 
which requires & hearing, and the Court finding that defendant's 


motion is without merit, now, therefore, it is, by the Court, this 
23rd dsy of March, 1956. 


ORDERED, thet said motion be and the same is hereby 











UNITED S2APES OF AKSEICA | | 
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SERTERCID AS PROVIDED BY LAW 

Comes now the Petitioner, Grant f. Martin in proper 
person, Pursumt to Title 28, Section 2255, USCA, 
and moves this Honorable Court to vecate sentence 


imposed in criminal cease Bo. Sid-55 United States | 
| 
| 





of Arertca v. Grant Martin, end as cause there~ 
fore, show the Court as follows: 

Thet the Petitioner is a citisen of the United 
Hated, Got te ceree teikenen: 1218 woke ot ae Wel 
et present is confined in the D. C. Reformatory 
torten, Virginis. 

Tet the jurisiietion of this Honorable Court 
to issue such Process of law is invoked under the 
Gis Gieoees Uf Lerdeded eeteweal Pesto etd 
éate fs called to the following citations; walker v. 
Johnsen, 312 U. S. 275, 61 Ct. 85 Bl. 83, Carter v. 
Wooiring, 67 App. D. C. 393; Jokmscn v. 

Zerbet, 30h U. S. 458; Intted States ¥eDoneld 
C75, Fed 754; Prank v. Yonms 35 8. Ct. 562, 990 
Le Ea. 965. 
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R. P. 20 


diy Setsthneer exe weneeed 4m 0 tide @ 
fventy months to cixty months ent a fine of 
Que Buniired Dollars ($100.00) on each ef counts ane, 
two ani three said sentences by the counts to 
run concurrently; eight months to twenty-four 
months end poy @ fine of one Runirel Pollers on 
count five; oxi sentence to take effect at the 
expiration of the sentence imposed in cou:t one, 
two, end three, and paymext of the fines be and is hereby 
sucpenied. . 
The Petitioner was smmtencel to a total of twenty 
eight (28) months to eighty four (Sh) months 
by Honorable Juise Richann! B. Eeech, 
for vinlation of Secs. 470% (a), ¥T05 (2), Tithe 26 0. 8. 
Code ani violation of See. 17% Title MU. 8. Cole 
in Counts 1, 2, 3, en 5 on the Z3ni of Deomber, 
19556 ! 
Tt is edfaiged that éafeniant bas deen convicted 
upon his ples of act gxtity ani a verdict af guilty. 


1. Is the Petitioner iliege sentenced under 
Title 2 Section 174 Ameniod Howveuher 2, 19512 

2. Was the iniictaest erronescust | 

3. Was the Petitioner placed in double Jeoparty? 

h. was the arrest of the petitioner {Tegel 
and violsted the Fourth Aneninent? ! 

5. was the evidence obtaine? without an arrest 
cncrends cx bere wounds wen 0 viciation!e? the 
Fourth smenduent? 

6. wes it s violstion of the 6th Anurient 
for the petitioner not be comfronte’ with the 
Goverment vitness? : 


ee hel alain lela tt tat dedi dele Ml ented idan eee tea.) — epee ae aOR iia anaes aaa 
iis a ale — A es, 


ee ye ete Pe en ee eee Te, 














7. Was the petitioner properly represented by 

x counsel when be refused to make 8 motion to msmppress the 
~ evidence, vhen the petitioner ¢aked him before trial 
and dnring the trial. 


"RP. 22 rac? 
fhe police stated under cath during the triel 
: that the special enformer came to headquarters ani | 
® told him he could get some narcoties from the 

petitioner; this witness was never proénced at the 
- trials tais witness was never st the Commissioner 
of tae United States office when the petitioner 
wes defore the United States Comziscioner far a ; 
Rearing. 
: During the trial, I told my Attorney , 
: thet the man that eame to my house, ani when | 
Z opens’ the doer to let him out ani the Police 
rushed in without = search warrent or an arrest 
warrant wis uined Ciiften Reafer; that he was working 
st the Fish Market dow by the wharf, and this 
- was brougzt out in Court. 

There wEs no attempt by the Court or the 

: U. 8 Attorney to get this witness in Court. 
When the Police rushed in ny home without : 
. @ search warrent cr asn arrest warrent, ani searched ; 
. the petitioner and found marked money, then 

searched the petitioners home ani fomd narcotics. 
' They foun other things that were mot brought 
_ out in Court or wes retumed to the petitioner. 








: Is the petitioner's illecsal sentence wider 
. Title 21 section 174 amended Hovanber 2, 1951. 
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the Petitioner maintained tust the Count was 
' erroneous; that court & end 5 wis i2tesn1 because 
game G5 in court ene (2) of the iniictment uimely 
a Title 22 Sectéon 17%; The Petitdoner was found not 
a Gellty of Count four (%). ! 
Count five (5) was the sime as count tvo (2) 

; of the iniictmant and they are duplicity mumely section 
ti 70S (2) Title 26. The Patitéoner was sentenced to 

f twenty months te Sixty maths in Comt 2, rimming 

: concurrently with Comt 1, 2, anf 3. | 

;* The Petitioner wes sextencef en Comt tive (5) 

te Eight mouths te twenty four memthe on Comt five (5); 
Count five ts the sme a6 court teo (2) of the 

,e inifetment nemely Mtle 26 Section &705 (2). 

’ reanrk, the Petitioner wes plmesd in double jecyarty. 



























evisensse Eorrerfnie v. ai 
23, 463: EC. vy. Ee = Aro: De €. 302 
See algo Kosrsckh ¥. Se States 273 YU. & 2. 


Sestences unter the decision of orrnestinste 
__Urited Steins 37 F ed. hl ll 
enid : 


wn san At my mot rise Wr 
marely 
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R. P. 2b 


Well v. Urited States, No. 14854 united States 
Court of Appasis Fitta Clreuit Feb. 9, 1954, 
charging 


by the use ani enters 
ing the back with the intention of comte- 
ting @ felony therein Well was sentenced 
to the maximes {mprisoment of each 
count, to be served consecutively, the 
first motion resaited in the setting 
aside of the sentence counts one ani 


} 
gk 
i 
i 


Sentence imposed on separate Counts where en 
iniictment vas mde up of mmercus counts, ’ 
bat whieh vere all split of one continecus offense 
are void, as but one sentence can result vhere 
offense wis ccmritel, cee “Px-rerte 
Leg Mess Ko. (130 F. Supp. 94,08 Fi.. Ont. 
86,96 C. A. 1937; Ex-arte Compenter Case Eo 
13389 ¢ taregan) 
Opinion by Gilbert J. Fed Chevsler v. Zerost: 
Borten v. Zerbst §3, Pa. (24. 677); 
Casedeer v. United States M. ni. 66. 

The test be eppited in such cases is as 
has the sceused been tvice put in jeoperdy 
for the sane offense (2) Cavers vs. United Stetes 
220 U. 8. 38. 

The petitioner is a first offenter for Nercotic Drugs, 
Congress hes paseed ea lew thet a first cffenier, 
the pemiity is five years unximam. 





af 


4 The retiticasr wes sentence’ to a siriam ! 
tera of Seven (7) years. ‘Therefore the Fatitiouer 
is iliezal Sentenced. 





Pebite tew 59%, S228 Conese 
_ “Provide in Parngat Part: : 
: = * (s) Vicletion ef Imw Relatint to pyium eni 
ae eoca leaves and mriiuers whoever eam 
mit an offense Gesertned in eubpart € of Fart 
, I, o> Part £T cf Subchester A of Chevter 79 for 
ie which no sneeifice Pemity is 
provided, simil be fined mot move thm $2,000 
: and imwrisened not less than 2 or gore tom 
five (5) years for a secon offense, the cffen- 
der, the offenier shall be fined mvt mre 
ie then $2,000 sal tuprisenn’ not leas tien 5, 
: or more then 10 years. 
; Tt vee held in U. 3. v. Windham, (1900), 263 Pal 
- 377, that the General rule for the Construte 





prosecution enforcament of any suth 
penalty, forfeiture, or ability, The expiration of s 

i temorary statate shail act heve effect to relezse 

: er extinquish any pemlty, for feture, or Mability 

, in eurred unler statute, uters the terre 

3 ary stetrte hall ao ereensty --crluica, = 

_ a Sree fiw Se ha 2 8 sorte. 

: Bisa Secu LAT SL be ala ae SAL 

rf remining ia forces fer the purpose ef suataie 

sing any prover actice or for the 

_ enfcreement of such pemaity, forfeiture af 

i ° Mability. 

i 

iia Bocmse this Ceverel saving efiuse io uot in conflict i 

‘_ with 25 Stat. 767 (mow known as section 17% Title q 

! 21, U. & C.) both ave applicable, Fertz v. Food, 226 

4 UY. 8. 205 | 

“| ‘ 

Ta an effort to cure this ancmiiy Congress 

‘an eracted. the Generel cag iy a 

4 above as vell ss saving clenges in init 

i euring clauses in tutividwal pewsl Lectsiation. | 

i Te volstea? Act for exmzple, provides inter- 

i - aire. : 

; “yyy Hor shall this Act relaive any peram from ; 

| , 
| F 
| 

; | ; 
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Liadtitty Civil or erimiral, therefore or theresfter 
SU Wher exissing ix 







bead 


The Goverment relied on this provision in 
Yorinorich v. U. S. 256, U. S. 850, but the Court 
nelg thet Congress dic not inten te preserve the 
old peusities prevertbel in aifition to the ssec- 
2fis provisice for punishment made in the mceeiing 
voistesd Act Petitioner's situmtion is idential 
the Ameninent effective in Ssetion 174 on Hoves- 
ber 2, 1951 is identical in all respects vith the 
exception of Punishment. If Congress intent to 
{R. P. 27) preserve the olf penalty, or they could have 
stated: for euch offense or for esch andi 


every vioistion or that each Act will be @ sevar-e 
ate this wis not cue emf the Court is restreined 


from reefing it into the stetute the saving 
Statute dose not ask the Court to do so. 
“In Publfe law 728 8% Congress Provides: 
"(1) the offense consisted of the sale barter, 


Te lew the Petitioner sentence unier congress 
44a not make it plain what a cffense consist cf. 


THe fromeme Court ef the tnited States 
Bo. SOO Gctooer e sie Clee 
v. Floté Diwion the Supreme Court scated: 


"Clearly Congress may imposed both a criminal 
and e efvil eunction in respect to the same 
act; this is musither wmeel ner ecnstitutiomlily 























, Re Pe 27 objectionable See "Helvering vs. Mitchell wl U. &. 
392, 399, 400 (1938) Likewise it is commen in 
drafting Lecisietion to deciare certain Acta . 
unisvful in ons section and set forth penalties 
for their in enother e. 9. Pair labor Standard 
Act 22 U. & Section 235, 236 Internal Revence 
Bereoties) 9 Ley D> | 


R. P. 28 The Suprene Court also stated in the Dixion 


? 
i 
ii 
f 
: 


ef @ more couvertent and onierly errencanert 


Location of Croupitg cf Pertieuinr secticn Prove 
isicn or Portim there of nor shail my outline 

emalysis eroces reference, or descriptive miter 
ee a ee 
effect 53 Stat. 1A. 


"HE, Rep No. G7Eth Cong. 2, St sea 3; Bet. no 20 
76th Cong 2 st Sess. 3. : 
| 


The eourt bere in min? vhet have deen said — 
in the Dixton case emi Zelvering vs. Mitehell 
case of this motion st Page 9. exi See 7237 
violation of laws Relating te rarcotie drug ani 
to mertmma (s) ent (>) Act as amenfiod (21 U. 8. C. 
17k. Tt leave no doubb that Congress Will; intext 
wes five years for a first cffense. . 


“The Supreme Court stated in a late 
a&ecision: 
Be poo See Ursted States Fo BSS 





sina dEgen, | Dgaeneswcior Me 
mine whet Congress has made alisvaedis | 


R. P. 29 Unit of prosecution see ales Uxited States vs. 
Univeral C. I. I. Credit Cor. 
ender & WETS WGN Goes wot explicity etve | 

li Robinsen vs. United Stetes 153, = 








“Comstitute & “Second offender” 4t mst 
heve been committe’ after cenviction for 8 
first offense (Sationsl Prebihition Act Title 2 
See. 29 (27 U.8.C. 46) Hoit vs. warshel the 
- Court cf Apoen] Fifth Cireait Jummry %, 1928 
ie "A secomi offenses is one eammitted after con- 
viection for a first cffense ant a third or sue 
tveequen offense ome comrttted after two 
former convictions. 
She Court aiso ctated: in toe Folst vs. @rns 
"the offenses charged in the frst anf sacoudt 


For offense ece, firver vs. Mitel Stetes 
: . ee.A.) 278 F. &15; MAL ye va. Tricia (e.c.A} Ll P 
: 28) 235; Commomventin vs. vedersstt 22k 
i . Pa 363, THA B27, BL. BA. ES.) 32 


- he Suman Court stated in Ieited States v. 
Cialh Hl, $56 eeided way 9, 1955: 


Resaived in favor lenity ani axt of any 
sentimental torciéecction, or for vant of 
sympathy with the yurpose of Congress in preserib- 
- ing eril cr exticocet) comimet. It my fairly be said 
‘ to be yresuppesition of our Law te reeolve doubt in 
ths enfcreement cf 2 Panel Code egetnuet the imro- 
sition of a marish Punisatuent. 


he Bors Act say a first offense the 
Sextencse is cro (2) ta five (=) years. Therefore the 
petitioner wes iliacsl sentence; The iniiectaent was 
double jeserfty. “nue arrest Mvse comts the intictmet 
a F is dexbie jepardy et the most it could been three (3) 
: : ecuut; The petitioner fors? sality on four (%) count. 


‘RB P. ves the inidfeternt exons 


¥ss the Prittioner place in doubis jeoveriy 


fre Petitioner mciutain there are but three (3) count 
to @ sale-cimren 2, 1956 the U. &. Attorney visit 

. the Insticution for the Purvese of explaining the 
Bears Act Hr. Getthmn's stated: Count 1, ani 

2 are & direct violation of Mtle 26, Section 2553 (a), 
ami 255% (a) of the Interml Revere Code. iis ic 
the Harrison Act Governing the ibe) drug not being 
in the erizinai stauped package, which is a direct 
violation of that Section of the Tex Act. 


: Count three 49 the viciation of Title 21, Section iTk 
om, of the 0.8. Coie.- Tris Seetien is more faxiliariy 
imow as the jones-iiller Act which forbids the 
factiitetics emi eoncenleent of the forbidden drug. 


ees 


: 22 





wes the avrest cf the Prtitioner ani vioiste 
rvs Tscrt3 Aub are) OF 





edherence to Judicial Processes See Verk v. 
United Stmtes, 222 0. 8. 363 (291h); Reto v. 
Unued & ok By Ue B. 20 » uy wnere 
Ticiaat to @ walid arrest tt+ed Stetes v. 


Guilt. Guiid or innocent not enter the 
findings efficiency.” 

Tis Cmrt stated in titel fetes v. Merion D. 
Whitisy dem... Jor arrest Vi 








7 v_ United States 95 Arp. D. C- 390 393, 
202 F. oa 558 (D. C. Cir. 1955) 


















‘The Sspeliant places Great reifiance on the opinions 
: of this Appeal Court and the Supreme Court in United 
States v. Seffers, Jie yu. 8. 48 (3952) SSS D. C. 
58, 187 F. 23 498 (D. C. Cir. 1959) Jefvers 
eathority for the propesition tine eriues mot obtained” 






~ searched, and th epersons or things to be siezed, 
Pederel Roles of Criminal Procedure, Rule 41 fe}: 


: 
| 


: issue of fact necessary to the decision of the 
. motion. If the Notion is grented the Property 


"RB BP. 36 be restored waless othervise subject to Levful 


trial or heerizg,” 

“In Centee v. Urited States, 1b App. D. C. 

2 Ce Cir. 195%) this Court 
based 

















R. P. 38 





Upon coneideretion of the defendant's motion to vacate 
sentence ani to set aside conviction, filed unier 26 U. 8. C. 2255, 
ani the record herein, ani it ayearing to the Court thet here 
is no substentiel isme of fact a ni that the sentences imposed on 
each count were levful, it is, by the Court, tuis 7th dsy of Hoven- 
ber, 1956, 


CROMZED That said motion to vacate sentence and set aside 
conviction be ani it hereby is denied; | 


1. oR. BP. 39 Pees OF APERNT 


t Grant Marten in the above entitled action b 
depose ani say, i 

That the Apooal from the dential of his 4 
motion unler Mtle 25, ‘Section 2255 to vacate ; 














> R. P. 4% i 
> ty THE UIT STATES DISTRICT COURP | 


FOR TSE DISTRICT CF COLIMSIA 


me ae 


— CRITED STATES 


. Ve Criminal Ro. Sthe55 


* GRANT T, MAREIN 


. Washington, DB. C. 
£ Thureday December 1, 1955. 





The sbove-untiticad eamse came on for trial before 


8 


- Honorable Richmond B. Keech, United States District Juige, 
. end & jury, et 12:00 o’elock, ono. 





APPRATASCDS: 





ie —<. —__s-—_ 7 


On betmi? of the United states: 
Arthur J. welsughiin | 
On behalf of the defeniant: | 
William Tinney. 
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R P, 52 





I 


DIRECT EXANIRe TION 
BY MR. MC LAUGHLIN: 

Q Your full mame is whet? 
Guy W. Holcomb, Jr. | 
You are © meuber of the Metropeliten Police 


Yes, sir. 
Avil assigned to any particulmr detail? 
fo the Eurcotic Squad. 
Were you 90 assigned to the Marcotic Squad 
of the Metropolitan Police Departuent. ; 
A Yes, sir. | 
Q And. vere you 20 eesigned oa warch 29th of 


o FP 2 PY 


1955? 

A Yes, sir. 

Q Reealling your attention te thet date of march 
29 of 1955, G2 you see &@ perm identified te you as Cliften 
peeder? : 

A ‘Yes, sir. 

Q And when oni where aid you see Cliften Reeter 
on March the 29th of 1955¢ ! 

A  fivst sav Ciéfton Beater, tt was sbout 11:30, 
22:00 o'clock or 12:30 that night fn the Southwest section 
of the city. We took, myself ani other offieers, took 
Clifton Reoler to the offices ! 

Q fo whet officer | 

A The office of the Mreotie Squad. 


29 








R. P. 52 


Q As & result of questioning him, what d{4 you Go? 

A We hed Reeder make @ telephome call. Asa 
result of the telephone onl. we marked wp $100 in United 
States currency, and then J searched Reeder ani gave hin 
ths $100 ani we took hin te the vicinity of = 

Q At the time that you searched Reeder you 
searches Reeder for viet? 
Por money or narectics. 
Bid you find any monies or narcotics on hin? 
te, air. 
Déd you find any order form iseued by the 
Secretary of the treasury for the purcee of narectics? 

A WW, str. 

Q ei, td ek ek A te ee ee Se 
ay you marked moosy, whet do you mean by thet? 

A We recorded the serial mmbers of & mmired 
dolisrs. 

Q After you recorded the serial mamders of the 
$100, vhet 42 you do with the $1007 

A Gave it to Reeder. 

Q@ Anf after you gave the $100 to Reeder, then 
whet €i4 you do or where Gif you go? 

A We wert to the vicinity of the 1500 block of 


oOo P 2D - 


Pirst Street, Scuthvest, where we let Rooder out of the car. 

A we let reeder out of the car anf we follcvel 
bas to 1563 Pirst Strest, Southwest, where ve cheerved hin 
enter anf ve further observed him enter spartmont 2. 





R. P. 53 


R. P. Sb 





Q Po, stor to meter going tn those sesiowe, 
Gid you hare azy arrancenent with hin? 

A ‘Yes, sir. 

Q And whet ws thet? ! 

A Y& be hed purehssod any marectic drugs when 
he came out he was to hold the door opm ani talk to whoever 
he hed purchasel sarectic drugs from. | 

Q kul after you anv Reeder enter those premices, 
aia there cone « time when you sow him again after thet? 

A Yes, sir. | 

Q And vhen wes that? ) 

A About five mingtes after be hed entered. 

ij Yow, where 414 you see Roeler five wimtes 
etter he bed entered those promisss? — 

kK Staning at te door of epictamt 2 at 1505 Fist 


Was anyone else with him at thet tine? 


Q 
A Yea, air. | 
Q Who was vith hin : 
Q the @efentnnt. 


Q Now, when you observed Rodier ani Martin 
stenting at the dcorvay there, what happened next? 

A { got & yeokage from ieeder <= : 

Q When you sav Reeder in the door, Gia Reeder 
Go anything or say anything? | 

A Yes, siz, he belé the dost open end vis talking 





to the Gefeniant. I was dehind the door, anf vhen I got the 
yaekage from Reeder, I vent around the door ani plsesd the 
deferment umier arrest. 





= Q At the time thet Reefer hanted you the package 
os was the defendant still in the doorway? 
_ A Yes, sir. 


aaa Q And then you say you placed the defeniant under 
. orreste 
Yes, sir. 


. Q Wow, bed Reeder hanfed you anything in the 
meaxtine? Sod Reoder given you anything? 

_ Re Pe 55 a Yes, siz, he had given me 8 peckace. 

Q What 434 the package contain? 

. A The packnge couteined 100 espeules containing 
white pouler, | 

te MR, ME TADEETIN: Mark this es Government's 

Exhibit for Yextifiextion Fo. 1, please. 


(Package was marked for i@entification 
as Government's Exhibit No. 1.) 


BY BR, WO LARSSL TY: 
“ Q show you Government's Exhibit marked for 
identification Bo. 1, ani ask you if you can identify thet? 
A Yes, sir. 
Q Can you identify Government's Exhibit market 
3 for identification No. 1 as vhat? 
, A ‘The package that Reeder turned over to me. 
Q By whom? 
A By Reeder. 
Q Whe tured 2t over to you? 
A ‘Reeder. | 
Q Ant when and where 242 be turn it over to you? | 
A Whdle he was starting at the cor of the éefentant's 


Q  An& et the time that he turned it over to you 
4t containe? what? 
‘ A It contained 100 capsules containing white powler. 








Re Pe. 56 


Q Was there any government staume cf any xint 
on it et the tine? 

A &, sir. 

Q ow, I believe you said after you reesived 
Government's exhibit 1 from Mr. Reeter, thet you then stepped 
arouni ané piseed the defendant unéier arrest. ts that right? 

Q I show you Coverment's Exhibit marked for 
identificetion Ho. 2. | 





(Money was marked for identifi. 
ee 
BY MR, MC TADCHEDN: | 
Q Showing you Government's Exbhibit amried for 
identification No. 2, I ask you if you ota identify that? 
A Yes, sir. : 
Q You identify Government's Exhibit marke’ for 
sdentifiontion Yo. 2 as what? | 
A The money that we recoriei the serial mubers of 
ani vbhich I gave to Reefer. : 
Q And after you hed given that sony to Rosier, 
recoriing the serial mmbers, a14 you see thet money egtin thet 
seme morning? 
A After ve arrested the defentant end tock bin 
up into his debroom, I tock the monay fron be han. 
This money from his bent. 
mat is - 
$100 that ve hed given to Realer. | 
Q After taking the money from the éefeniant's 
band, 442 you ecapare the sertal mmbers? , 


> DP P BB 
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A Yes, sir. 

Q Would you say it is the sume money thet you hed 
priviousiy given to Reeder? 

A Yes, sir. 

Q ff show you Goverment's Exhibit marked for 
identification Hoe 3. 


(Paehage was marked for 
@e Goverment's Exhibit Ho. 3.) 


BY MR, MO IADCHLTS if 

Q Shewing you Government's Exhibit marked for | 
identification Bo. 3, Officer, IY ask you if you can identify 
that? “F 


A Yes, sir. 
Q Yeu identify Goverment's Exhibit marked for 
identifiostion Yo. 3 es whet? if 


A A peelege that Officer Panetts recovered from 
the defendant's yoaket in his bedirocn. 
CROSS EXAMINATION 
BY MR. TINNY: 
a} Bow long have you known Clifton Reeder? 
A Well, that night I had mom -- I hain't mou 


-——— 


him <= XY 44én’t mow him too long. Y knew of kim longer than 


I knew biz. 
Q Weil, price to this night about wiich you are 
testifying hefl you ever mot him or deen in bis company? 
& tT bad tatked to hin, yes, sir. 
Q  Ané where is Clifton Reeder today? 
A don't know, str. 


* CS a ee ee 
‘ . = De ceases Saar SETS Spe ae Se Ee we sae Pes eyes "i 
SERA: ERS SRR SR ESE Se sae See , : 



























Q Do you know whether or not he is in the District 
of Columbia? | 

A The information thet ve ave is thet helts not 
in the District of Combis. | 
Well, Mir. Roeder is e drug aidict, ten't he? 
Yes, sir. | 
You Getermine’ that, di4 n't you? 
Yes, sir. | 

Q An& you hed him arrested Gown in heaiquarters 
or ia your offices es & drug afiict or drug user, right? 

A We ba him in cur office for investigation. 


- © F O 
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e e e 


And you say you seerebed hin? 

Yes, sir. 

Whe searched hint 

i dia. 

An& what €id thet search emmsist of? 
Gaing through everything that he haf on. Eis 
Clothing, bis pockets, sox. 

Dié you undress hint 

Wo, sir. 

You Gldn‘t strip him make€, d22 you? 

We, sir. 

Dia you search his boty eavities? 

I searched his clothing carefully. ) 

Yo, @42 you seareh his body cavities, uch as bie 
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to 


I @ian't look down in his oers. 
Dia you ssarch between his les? 
Bo, air. 
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Q £4 you search the ares immediately adjacent 
te his private parts? 

A Ho, Sir. 

re) D4a you Bel wp in the ares immediately adjacent 
te his private parts to determine whether cr not there was 
anything other tim kis netural belly there? 

Q And whet time of night was it wher you first 
met kis? You eid you say him in headquarters that right. 
Tt was about 31:60 er 12:30. 

About 11:06 or 11:307 
Yes, air. 
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Yas, air. 
You are. You ere shie to tell us that? 


A 
Q 
A Yes, air. 

g Bow, where 444 be say he oune fron <= that he 
had been just before coming to headquarters? 

AR We brought him to headquarters. 

Q Well, where 214 you get him fron? 

A Bis heme. 

Q Where is bis home located? 

A It is om Oth Street, Southvest. I don't imow 
the address. 

Q And you didn't make any record of the house 
from which you took hin? 

A ZI conld go to his house right now if I ws 


going there but I dem't Imow the eddress.” 


36 


Yow, do you know or are you able te teli us vhere 
be heft come from fumeiiately before he arrived at headsuarters? 
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c¥ 


jodk goes any 4% 28 in feutemet? 

A ‘Yer, str. 

Q iow, chen you went te this bouse tm souiinest 
to get bis, axe you able to tel ws how long he tad torn 
these at thet hese befare you vent end get bin? | 

A, etr. 

Q De yon mov hoy any pockets he bed in this cont 
the top eat to which you have referred? | 

& dot rest. | 

Q You are not ahie to tel? us whether he ha! site 
poctets er iemide pockets? 

A Be ed side pockets, I don't imow wbothar he 
tet fuside pockets er act. | 

2 Ana you Gun‘t tmew of your om pers | 
teulatcs, do you, whether er act aigune lee wes tn the 
qcartenst other thes the éafeniact ant this uma when you 
bere idewticial a8 Clitten racler? ! 
&& the tine ¢2at they vere fn there? 

Sea. 

TH, Kr. | 
where 49 the Salrom: in tha aartuent dn 
solstica te the glsee where you were ctentinct 

A The balvoan ¢¢ in the front. 


o > 2» w& 


g oR fron your vestere poizt you were mot shie 
to ene the bedreae at ell? | 
A Be, sir. 3 
2 Twsean the oo exes wm, not the detmam, 
the Living room, viet gou have referme? to as the 2ivizs roa? 


kf | 











A Ho, ar. 

Q Where was the living roam in relation to the 
vedroca? 

A the living room was <- it case out into a hallway 
- ani the Living room was on the left as you eames cut into the 
. hallway. T was in the beck of the bedroom. 
_ RB. Pe. Te. Q And 4s &¢ your testimony that you recovered 
> searthing upstairs which you took ausy with you? T am not 
sypeeking now of suything other than cortrab ani now. Teat 
4s al) I am spenking cf ac. 

& Yee, sir. 
7 Q Marestics, in other words? 

& officer Panetta revovered @ package in the 

defeniant's sventer. 
Yow, were you present when that heppencd? 
Yes, sir. 
And where wes this svester located? 
It was banging on the chair beside the ded. 
Tt wien't in the closet cr anywhere? 
Wo, sir. 
And 4% wae deside the bed ani, of course, 
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R. P. 75 
you are referring to the ded within the beiroan. Is that 
right? 

A Yes, siz. 
Q and it wea readily <- vithivew thet ani put it 
this way. 
It was im open view to you ani to Officer 


Panetta or to anyones else who came into the roc? 





: & Se greeter ves. 





Q I say the svester. 
A Yes, sir. 
Q When you eay 1% was hanging on the ehetr, @o you 

7 mean on the tack of the esir? : 

Bx, A Yoa, sir. 

a Q Wint type of sventer wes it by the way?» 

A Suck w vinta wetienry svunter, inl. pockets, 

i two pockets, @ leng-cleeves svester. ) 

R. P. 79 Q How, Officer Bolocub, is it @ fact thet this 
man is in the District of Cohmbis ani his wheresbouts are 
known to the police deyartuent at this time anf to you? 

A %o, str. 7 
(Counsel spoke to éefentant.) : 
z= Q Row, ion't it o fact tint this ma is vorking 
| today et the Engle Fish Market, Southwest? | 
& He my be. 

R. P. 83 REDIRECY EKAMISATTOR 

: BY MR. WO TAUGHLIN: | 

‘ Q Did you bring the defeniaut up the stairs to 

the apartment immediately afterward? | 

Yes, sir. 

Reeder handed you the narcotics? 

Reeder bented ne the narectics downstairs. 

thet ig vat I say end then 444 you go upstairs? 

Yes, sir. | 

Dia you find anyone else in the sparteent 

of the defeniant? 
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A Bo, sir. 7 
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Q Tew, I forgot to ask you this questicn: 

When you brought the defendant to police 
headquarters that miskt on March 29th of 1955, 44a you have 
auy conversation vith him in regards to the mirhed monies 
thet was found on hin? 

A Yes, str. 

Q And what conversstica 414 you have with the 
Gefeniant as te the mrked acuies that wes found on hin? 

A = Y eeked bin where he got the mmireé dollars 
thet we had shown him corresponded with cur list, ani he seid 
that be hed gotten it from Skeeter Reeier. 

I asked his what he gave Skeeter Reefer for 
the money and be teié oe thet he hed given bin e busired 
eepeuies for the mousey. Ee aiso stated that the package that 
Officer Panetta fou in his pocket was his anf that he hed 
ootained 2% frem a white sim memed Pete on the corner of Ist 
and P Streets, Sowbiwest. 

Q ‘That is in regeris to Goverument's Exhibit 3, 
the espeulest 

4 Yes, wir. 

MR. MC IAUWOEIIN: I velieve thet is ali I 
have of this witness, your toncr. 

‘YR. LMMEY: YF heave no recross exsxzination, your 


DIREC? EXAMCRATION 
BY MA. MO LAVOE: 
Your mane iz viet? 
Jaba He Panetta. 
Ani you are a wacber of the dstropoliten Police 
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A em, sir. 
Ds Q Assigned to vhst detetz? | 
@ A Mareat$e Squad. ! 
eRe Pe & Q Prior to Reeder gaing into those pranises 
1503 First Street, Southwest, hea you or bef officer 
Boleos im your presence made any arratgenent with hin? 

A ‘Yes, te 424. | 

Q Ant viet was thate 

A A pre-errameet sigatl to let us Ino thet be 
haé secured viet he was saypoesi tc. 


" BR P. CROSS EXAMINATTOH 
- BY MR. TOME: 
> R PB 320 WR. MC TAUGELIE: Doctor Young. 


| 
i EB COURT: Wi12. you gentlemen come to the 
| bench & memmnt, please? | 
(A% the bench: ) 
} ST COR: Maybe you have already done it, 
; Mr. Timey. Apparently this defendant mows where this 

fellow Skeeter Reeder cr whatever his mae is. Bive you 

wade any effort to get him or Ge you went hin? | 

MR, TEMEY: I haven't bedeuse be said he was 
an the fish market ent I checked anf I don't even ino 
7 there the adfiress is. ‘Thst fis uy difficulty. | 
knows where he is actually. Is that right? 2 
WA, SMM: thet te right. t honesty thisk eo 

. GER COUNT: All right. 
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MR, TIMNEY: If he is an informer I am not going 
to bring him in here. I don't think it is fair as e laevyer 


to expose hin. | 
Z will. try ay case ike o gentlemn. 

R. P, 122 THE COORT: I don't have any doubt that you 
would do that, dut. uy only thought was if you do vant hin, 
don"t et‘s wait sp ve vill be delayes. 

THE COURT: You don't vant hin? 

MR. TIRMET: Bo, infeed. 

(2nd of bench conference. ) 
“herores . 

IES L. TORS 

was eiliel as & witness by anf on belalf of the Government 
ani, after having deen Guly svorn, wis extmined ani testifiel 
es follows: | 

“Jour ful) mane 19 vhet? 

James 1. Igung. - 
“You re. enployed. vhere? 
United states Treasury Derertemst. 
" nd exployed in what engaatty? 
mn, SOmEY: ‘Eaeuse me 8 uiaube. 
| iy ve eons. to the Dench, be your nonor please? 
PEE COUR: Yes, sir. 
ie, STONEY: ‘we might ‘save © 10ttie tine. 
RP. 102 (At the veneti:) : 
1G; TIMELY: I tisk I con very well stipulate 
on these uereoties vithoet zeising formal proof on it. 
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UR, TIMIEY: Oh, yes, definitely. 

THE COURT: Se knows? : : 

MR, TTNNEY: Ch, he knows. | 

TRE COUR: — 
coming back on itt | 

UR, POMEY: Be ts nct the type of fellow 
1f he is couvieted will cone back ant ony that. 

MR, ‘POMEY: a 
Boner. | 

“GEE COURT: All right. We ato tt tna ver 
quick wey then. 

(Bub of bench conference). 

THE COURT: mr. Simay,,T enterstent you do 
concede Doctor Yomg is ¢ quilitiet chextat ext quilitie! 
to express on opinion ca the matter before Hin? | 

‘MR. POE: , yes. 

SSE COUR: on wilt trast the docter to be 
GBLifled o6 on expert tn this Pied, indies ent ceuttenmn. 

BY MR MO LA: | 

Q Doctor, T show you Govermash's Bathtt | 
marked for identification 11. 
A Yes, Tamm. 


| 
| 
| 
| 


Q | Bid you make any exslysis of Geverment's Bintbit 
1, that ts the eapenlest | 
A Yes, I O88, niet 
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Statezentof Cuestion Presented 
Commitment Paper | ! 
Jurisdiction Statenent | 
Statement of Case 
Statement of Point 
Summary of Argument | 
Argument 2 
Bloekburger ve United States 28% UG. Se 299 oe 374 
Glasser v. United States 315 U. S. 60 : 
Coplan ve United States 1951 8&9 U. b. Appe De Bia 103 
Cert. denied 1952. 342 UeS. 926, 72 Se Cte 

89 Ue Se Appe De C. Page 191 F. 2d Page 761 3 
Cramer We United States 2 Cir 263 Fed 66 
Chin Cum v United States 1 cir 149 F 2d S75 
Clams vs. United States 70 | | 
Bens v. United States 266 Fed 152, 159 2d cir, 
dackson v. United States 95 U. S. Appe De Ce 328 Z2i 
24 1955 : 

6th Amendment | 4 

Judd Y. United States 89 U. Ss Apps De Ce blee66 190 
F2d 649, 651 | 


Frankfurter in Ranking vs. People 72S. Cte 


Marion D. whitley Appellant v. United States of auerica 


Appellee Noe 13347 : 
MeDonald ve United States 335 U. Se 451 : 
Newfield v. United States 73 App. Da Ce | 
People v. Brown 92 Cal. App 2d 360, 206, Pet 1095 
Pennacchio ve United States 2 Cir. 263 Fed 66 
River 70 App 5. C. 107 10% | | 
State v. Massam Hing 89 Mont 178 295 
Stadler vw. People 59 Calo 1595 145 Pac 
United States 215 F 2d 330 
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Williams v. United States 55 App D. C. 23%f2d 


United States Supreme Court v. Albert Roviaro decided 

March 25, 1957, Now 58 October Term 

Statute involved and Rules involved at ue te 
United States v. Dotter Welch 1943 320 U.S. 277 280 
64 Se Cte 134, 136 88 Le Ed 48 

United States v. Walsh 1947 331 U. S. L 32 434 67 S. re 


1283 2 Le Ed 1585 


15 


United States va Tramaglino 2 Cir. F2d 197 : 
Williams v. United States 55 App. D. C. 239 & F 2d 

C. F. krightson v. United States 94 U.S. App D. C. 

390 392 222 F 2a 556 558 decided July 12, 1956 af 

No. 139 October term America ex rel Ignatzmezi 93 am 48 


6th 5th and 14th Amendment 
6th Amendment 








SPATEMENT OF QUESTION PRESENTED 
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nat. 


le Whether defendant was denied effective assistante 
of counsel as provided by the 6th Amendment of the United 
States Constitution and the 5th and 14th Amendment of 
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the ea Se LASS” SB ake 


Due Process of Law; that the trial counsel conducted the 
Gefendant trial in such a manner that the whole gxoeecdure 


Pay erialqh eles bia feras sitions 
Lobe th incon : 


was @ mark of justice. . ? 
Ze whether the Government witness Clifton Reeder should | FA 
not deen presented at the Petitioner trial that was held | & 
in the instant case in the U. S. District Court am also % 
Ue Se Marcotie Agent Gannon as provided by the 6th Amendment EB: 
of the United States to be confronted with you witness. i 
3e Whether the Petitioner could of been found guilty iZ 


on count five (5) andnot guilty om count four (4) of the 
indictment. 


£3 vi ee abe Sees 


ee aaeaketod er reg ow 
By egh” Weedoiht. Gary 
px $2eRt, PE a 


he was not the petitioer placed in double jeopardy in 


count five (5) of the indictment. 
5e Was not the petitioner illegally arrested. ae 
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Counsel Willian A. Tinney : 
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> It is adjudged that the defendant has been convicted upon 


sea 


E> aig 


pide 
Fs oF Sb 
“vr 


= 2 his plea of not guilty, and a verdict of guilty. 
=H. ° ’ ! 
= an Violation of Sees. 4704 a. 4705a Te2o U. ~. Code and violae 


' 
¢ 


tion of Sec. 17h f~21 U.S. Code in counts 1, 2 3/iard 5. 


‘ 


1A @ 474-08 
ae 
A net wen Pe ore 


: Sentence as follows. | | 
fie : 


7 Twenty months to sixty months and a fine of one hundred ‘ 


‘2 dollars on each of counts one, two, and three; said sentences 


four months and pay a fine of one hundred dollars cn count : 


{ 
4 
| by the counts to run concurrently; eight months to twentye- 
t | 
i 
f 
five; said sentence to take effect at the expiration of the 


f sentence imposed in counts one, two and three. 
‘: Payment of fines be and is hereby suspended . : 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 





No. 13,5 686 





GRANT MARTIN, APPELLANT 
VS. 


UNITED STATSS, APPELLEE 


APPEAL FROM TEE UNITSD STATSS DISTRICT COURT 
FOR THs DISTRICT OF COLUMBIA 





BRIEF FOR APPELLANT 





_ SURISDICTIORAL STAS IMENT 


This ig an appeal from a conviction in the United States 


District Court for the District of Columbia for Sale and 


Possession of Heroin in Violation of Sects. 470ha, 4705a, 
Title 26, U. Se Code and violation of Sec. 174 Te2l U. S. 
Code. Jurisdiction of this appeal is confered by Title 28 
Section 2255 of the United States Code. 

STATEMENT OF CASE 


The petitioner was indicted in Criminal no. 544-55 for 
the alleged sale of Nareotic to Government Payed informer 
Clifton Reeder on March 29th, 1955. Who the Government al- 
leged was the only eye witness to the Sale of Narcotic at 
my home located at 1503 First St. S. W., Washington,D. C. 

The arrest taken place in the hallway of my home, “oute 
side of my spartment." the police taken the petitioner 
beck in the apartment and searched my apprtment and in a 
sweater pocket the police found some narcotic. 
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The police arrested the petitioner without an arren 
warrent or search warrent and searched the petitioner's hom, 


STATEMENT CF POINTS 
| 

1, dppeliant ean deprived of a Keter trial re 
denied effective assistance of counsel as required by the 
United States Constitution and trial counsel willfully, knowe 
ingly went in conference with the court ina bench conference 
and conspired with the court to violate the petitionerts Cone 
stitutional right. : 
2e Appellant was seriously aeepaitank by the prosecution's 
failure to produce the Government witness sain Reeder and 


the narcotic Agent John Cannon. : 


-3e Whether thepetitioner should have been placed eon trial 


for counts 4 and 5 of the indictment. . | . 
be Was not the petitioner placed an double Jeopardy in 
count 5 of the indictment. ! | : 


5. Was not the petitioner illegally arrested on & and 5. 


SUPMARY OF Anbmper : : 


Appellant did not have a fair tris) in thet was 
inadequately defended by Trial Counsel who (1) at a behch 
conference and corrut the court and initiated a conspiracy 
to violate the petitioner’s constitutional right that is 
provided by the U. >. Constitutions )2{ That the whole trial 
was a mark of justice. (3) That the court was in agreement 


| 
fo 


with my trial counsel at the bench conference out of the 
hearing of the petitioner and it is & violation of the 5th 
Amendment to be placed on trial for the alleged crine tice 


because 4t would be @ clear ease of] doubit jeopardy. 





Appellant urges that his trial counsel s0 | cond weted: the 
petitioner's defense that the whole procedure was a violation 
of the United Saates — of the 5th Amendment end the 
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Have you made any 


effort to get him or do you want him? 


8 tn 
4 


I don't think it is 


Is that right? 


That is right, I honestly think so, 


All right » 
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ZI-don*t have any doubt that you would 
do that, but my only thoughtywas if you 


do want him, con't let's wait so we will 


if he is an informer I an not going to 
be delayed. 


Apparently neither side them knows where 
bring him in here. 


Will you gentlemen come to the bench 
Maybe you have already done it, Mrs 
Tinney, apparently this defendant knows 
where this fellow Skeeter Reeder or 
whatever his name is. 

I haven't because he said he was in 
the fish market and I checked and I 
don't even know there the address is, 
That is my difficulty. 

fair as a lawyer to expose him, 

try my case like a gentlenen. 


Pe ah etgiw Seah ge lh 
Doctor Young. 
& moment, please? 
he is actually. 


“Shbt 


Teh MES 


The petitioner will cite from transcript of the 
petitioner's trial that was brought on before Judge Richmond 
B. Keech, "The Official Transeript by Roger E. Fry" and 


Uzth Amendment of Due Process of Law and the 6th amendment 
will be hereafter cited as "TR" for transcript. 
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Mr. Tinney: Oh, De 
The Court: You don't want him? : 
Mr. Tinney: Ho indeed. | 


(End of bekeh conference.) | : 

Trenseript "TR" 36 : 
The Court: All right. | 

By Mr. Tinney: | 

Now Officer Holeumb is it a fact that ehie man is in 

the District of Columbia and his whereabouts are known 

te the Police Department at thie tine and to you? 

A Wo sir. | 

(Counsel speke to defendant.) | : 

Q .Now isn't it a fact that this man isworicing today at 
the Eagle Fish Market, Southwest? 


2 


A He may be. | | 

In all erininal prosecutions, the accused shall enjoy 
the right te a speedy andpublie trial by an impartial jury 
of the state and district wherein the crine shell have been 
committed. Which district shall have previously ascertained 
by lew, and to be informed of the nature and cause of the 
aecusation., Te de confronted with the witnesses against nin; 
to have compulsory process for. obtaining vitnebs in his favor, 
and to have the Assistance of couns¢2 for his. ‘defense. See 
6ch Amendment of the United States. | 

The remark made at the bench conference rencerips 
"TR® 67 by the petitioner trial attdrney when. he stated: If 
he is an informer I am not going te bring hin in bere, ZI don"t 
think it ie fair as a lawyer to expose hime | 

I will try ay ecse like a gentleman. | 

The petitioner urged upon this Honorable Court that 
his trial attorney violated the petitioner's constitutional 
right at the Bench conference. 1 

it is well settled by the courts that a lewyer ds an 
officer of the Court. And Mr. sanney Esq seyte he is a gentleman 
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or like a gentlemen, but at the vresent time he has 


guilty of taken money from insanes*people" and_ is dispared. 
£, 


The courts have stated: 

The assistance of counsel under the siath amendmnt 
contemplateé that it be effective, Glasser v. United States 
315 U.S. 60 76, 623. et. 457, 86 Ed (1949); Newfield ve 
United States 73 Appe D. Ce 17% 182 2d 375 (1941) cert. 
denied 315 U. S. 798, that is it contemplates the guiding hand 
ef an able and responsbile lawyer, devoted solely tothe interest 
of his client; who have ample opportumity to acquaint himself 
with the law and fact of the case see also the Justice Franke 
furter in Rankin vs, People 72, Se Cts. 208, 209. 

A defendant in a criminal case may not legally be found 
guilty except in a trial in which his constitutional rights 
are scrupulously observed. lio conviction can stam no mate 
ter how overwhelming the evidence of quilt. If the accused is 
denied the effective assistance of counsel or any other ele- 
ment of due process of law without which he panies deprived 
of life or liberty. United States 215, F 2d 330, circuit 
Judge Wilbert K. Miller wrote in Coplen v. United States 1951 
S39 U. Se Appe D. C. 103, 113, 191 F 2d 749 769 certiorari 
denied 1952, 342 Use 3. 926, 72 Se Cte 363, 96 Le Ed 690, cir- 
cuit Jdudce Preetor writing in the same case said: Precious 
though the right to aid of counsel may be, as a safe guard 
to 1ifé and liberty, it is not 2 fetish to be worshiped blindly 
Ié 89 U. Se App. D. C. at page 115 191 F 2d at page 761, which 
wes not conductive to certcinty in my aind yet I mve a abiding 
doubt and I feel I showld express it. 

Page 63 (TR) Transeript and Page 69 
Direct Exerination=<-}; 

By Mr. McLaughlin 

g Your full name is what? 


































James L. Young. 

You are employed where? 
United States Treasury Department. 1 

And employed in what capacity? | 

; Mr. Tinneys Excuse me 2 zinute, may -¢@ come to 


> F- O 


the bench, if your honor please? 
The Court: Yes sir. | 
Mr. Tinney: We might save a little tine 
(at the bench) : 
Mr. Tinney: I think I can very well stipulate on these nare 
eoties without reising formal proof on it. 
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ee 


Court: ave you talked to your man about it? 
Mr, Tinney: yes, cerinitely. ! 


He knows? | 
Oh, he knows | 


: t 


ry 
Hl 


“s 


The Court: There isn't any question of him soning back on it? 
He is not the type of fellow if he ‘4s convicted 
will come back and say that. 

The Court: You are satisfied that they are? 
Mr, Tinney: Oh, no question abeut it, your honor. 

The Court: All right, we can do it in a very quick way then. 


TEE Petitioner’s trial attorney and the beta judze in 


he instart case leted the jonerts constitution 


right from the above bench conference out of the hearing of 
the petitioner, | 

It hes also been recently held thet the testineny of the 
drug addicts themselves tased on their sight and taste thet 
ie the substance involved was really narcotic drug adequately 
7 proved the Corpus Delicti United States v, Tremesiine 2 cir. 


1973 ef Pennacchio v, United States. 2 cir 263 Fed 66. 
The usual procedure in a narcevics case is to::have an 


wart testify to the fact that he made a chenical analysis 
of the substance, and that it was a narcotic drug, and further 
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ay i tified with the defendant. Cromer ve United States 78 U. S. 
a Appe BD. Co 400 142 F. 2d 692 Williams United States 55 App. i: 2 
an a D. C. 2394 F 24 432. People v. Brown 92 Cal. Appe2D 360 ig é 
Al fe 206 P, 24 1095. State v. Mas Sam Hing &9 Mont 176 295 Pac 101k, g = 
a a | Chin Gum ve. United States 1 cir; 149 F 24 575. In Stadler v. ; 2 
i. rs People 59 Colo 159, 149 Pae 658, the court states; "That the : oe 
7 powder contsine cocaine must be proved as any other material , oy 
(‘% _~—s-« £aet beyond 2 reasonable doubt, before conviction can be had | srk 
:* in this case. | ' ss 
- Page 68 "TR® when Mr, Tinney, my trial attorney says, that he , : 
* can stipulate on the narcotics without raising formal proof on it. ; 
_ It is well settle that the burden of proof relies on the aes ; 
ms defender and my tricl attorney willfully, knowingly violated : q : 
a the petitioner's constitution right out of the hearing of the : ; 


ets reat 
ete 


petitioner ani the jury. The whole trial was a mark of justice 
see Adam v. United States. 


At -pege 69 FTR" When the court stated: There isn't any 
a question of him coming back on it. 





jJurisciction of the District court and is remediable by Habeas 
Corpus” See Ketson petitioner 131 Ue S. 176 (1889), Clams 

. ve, United Stetes 70 River 70 App. “. Ce 107 104 Bens v. United 
States 266 Fed 152 159 2d Cir 1920, 


This court stated Jackson ve United States 95 U.S. App. 


en a SE am Oe 
; ¥ oT aa 


Be he The petitioner maintein because he is a layman the court 
i € was in agreement with my trial attorney in violating the pee | BE 
i : titioner's constitutional rights. At the bench conference, | a 
: and the petitioner did not know any thing about this fraud betye 
i prejudice bench conference until he boucht the tremscript ef ie 
‘ ‘ the court procedure and “he % coming back. ie 
3 ; f The trial court placed the petitioner in the danger of 3 ae 
i , i being tried twice for the same crime which violates the 5th i 
if amendment and it is double jeopardy "There can of course be 4 
: : be no doubt that placing a person twice in jeopardy is beyond the = 
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That the petitioner is not held ies for what << 
is said out of the hearing of thepetitioner. 

If this Honorable Court grant the relief the petitioner 
prays for before this Honorable Court and order” & new trial pte 
and the petitioner be tried over again for the seme alleged - a - 
erime that the court new at the time of trial thet he knowingly 
willfully violated the 6th amendment of the UnitedStates Cone 
stitution and the 5th and lth Amendment of Due Process of Law. 
That was initiated and concocted ty the — trial ate 
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a torney. : far 

‘on The petitioner's constitutional rights were dolated when ie 

= % the Government did not preduce the government nd tne 88. The a 

on - Petitioner's case is in point with the United States Supreme Fr - : 
me | ( Court v. Albert Roviaro decided March 25, 1957 Roe 58 October 


term in that "Justice Burton speaking fer the Court:* 


, 
* 





"Where the disclosure of an informer'’s id entity is ree 


Wye 


levent and helpful to the defense of an eceused, or is ese 
sential to a fair determination of a cause, the privilege (or 
secrecy) must give away in these situations the trial court nov 
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may require disclosure and, if the governnent withholds the 

informstion, dismiss the action, ; 

: The petitioner ask the trial attorney before trial ta 

E file a motion to suppress the evidence and the trial attorney 
Es ia told the petitioner that the police had an authority to come 
o e } : in my home and search it. "It appear from the ded sion ef this 
an 
os ae Appellee No, 13347 decided October u, 1954, ‘a the Whitley 
ioe 4 - decision came on before Edgerton, cde Judge and ‘rettyman 
iat ( and Bagzelon, circuit Jdudtes. 
xg : ( Edgerton, Chief Judge: This appeal ds from a conviction under 
ea |. the narcotic laws. Appellant was arrested after an informer 
a : : under police surveilance had entered and ieft 4 three-story 
ee € reoming house in which appellant and cthers Live e in the 
es 7 f house the informer had parted with sdwcalled "marked money," 
2 sear = oeraicmeeucasreeees | 
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meaning bills whose serial number were recorded, and acquired 
narcoties. At appellant's trial the police testified that 
the informer geve them information about a “particular room and 
the lecation of the room." 

Some of the officers went throug: a window from the bathe 
room to &@ porch. From the porch, they lo ked into thebede 
room andsaw Meredith preparing te give herself « hypodermic 


injection, They entered the bedroom. Searched it and found 


narcoties. They asked appellant where her money was and she 
indieated it was in her purse. They took the marked money 
from thepurse. 

The appellant filed a motion to suppress the seised 
nareoties as evidence, and moved orally to suppress the money. 
The motion was granted as to the narcotics, but denied on the 
theory of consent, as to the money, we think the money as well 
as the narcotics should have been suppressed. 

We find no evidence of voluntary consent. In Judd V. 
United States, as in this case, the alleged consent to a 
search andseizure wes given by a person under arrest. In 
reversing the tonviction the court stated: "a waiver or cone 
sent must be proved by clear and positive testimony, and it 
must be established that there was no duress or coercioness" 
89 U.S, App. D. C. 64 65 190 F 2d 649 651. 

At thepetitioner’s trial there was no proof that the 
police saw him sell any narcotics to the informer Reeder and 
the evidence was hearsay of the greatest degree, 

There was no proof thet the informer had toldthe police 
that the appellant was the “particular person” who had sold 
narcotics. Accordingly it does not appear that the officers 
had probable cause when they arrested Meredith tobelieve she 
hed committed a felony. C.F. wrishtson vy, United States 95 
Us Ss App. “. Ce 390 392 222 F 2d 556 558, Yrightson ve United 
States UeS. App. “. C.F 2d (decided July 12, 1956). 


"The arrest of meredith also does not appear to have been 
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legal and therefore does not justify the search and seizure, 
since the porch from which the police sew Meredith wes not 
open to the public, and the police reached it through a wine 
dow, they had no right to be on the perch, whatever may be 
thought of their previous presence in the reistivly public 
corriders of the roominghouse. It follows thet what they saw 
from the perch, even if it gave then probeble cause to believe 
that had committed a felony, did not justify them in arresting 
er, McDonald v. United States 335 U. Ss 45le 

Assuming Agunde thet the U. S. Attorney will say that 
the search and seizure or the legality of the arrest was not 
raised in the District Court by my trial coungel, but it has 
been pointed out in the petitioner*s motion that the trial 
attorney Mr. Tinney who is disbared at the present time for 
stealingmoney from insane people that was trusted to him by 
the court. Therefore, it~ is a undesputed fact that lawyer 
Tinney could not be trusted. Lawyer Tinney, record show that 
he was a snake in the grass, but not as good because a Rattle 
Snake will warn you befor: he strikes. Lawyer ‘Tinney is 86 
léw in mind end spirit, and caritor that he would Jeopardize 
the law of ethic that is upheld by the officer of the court and 
his profession that is one of the greatest sciences that is 
known to man thet was handed down by Ged to Moses. The pee 
titioner most fairly urged upenthis court that my trial 
counsel was incompetent and the trenseript verfittes the fact 
when my trial counsel went in 4 dench conference which is 
pointed in this motion. : 

It iswell settle that a lawyer is bound by the Us %, Cone 
stitution that he will defend a prisoner in a professional 
manner as contemplated by the 6th smendment of the United 
States and the Sth and 1sth of Due Process of Law end all 
leading authority, state or federels | 

The petitioner maintains upon this Honorable Court that 


the trial course] was incompetent anddid not prepare any legal 


defense for the petitioner. | | : 
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Act of December 17, 1914, C 1 Sec 36 Stat. 7&5 as amended 
Ue. Se & Ae title 26 See. 4704 (a). 

It shall be wnlewful for any person to purchaze, sell 
dispense, or distribute narcotic drugs. except in the ori-e 
ginal stamped package or from theoriginal stamped package; 
and the absence of appropriate tax paid stamps from nare 
eotie drug shall be prima facie evidence of a violation of 
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this subsection by the person whose possession the same may : 
be found. | & 
Act of February91909 C. 100See 2 (¢). 35 Stat 614 as 

amended U. S.C. &. Title 21 Sec 174 whoever fraudelently or , 
knowingly imports or brings any narcotic drug intothe United 
States or any territory under its controls or jurisdiction, | 
eontrary tc law or receives, conceals by sells or in any man- 
ner fecilitates the transportation concealment or sale or 
brought in knowing the same to have been imported contrary to 
‘law, oF conspires to commit any of suchact in violation of the 
_ ews of the United Stages, shall be fined not morethan $2000, 
and improsoned not less than two or more than five years. 
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As to the arrest and seizure 
Ue Se Const. Amend. IV , 


' Theright of the people to be secure in their person, 
house, papers and effects ageinst unable searches and seizures, 
shall not be violated, and no warrants shall issue but upon 
probable cause, supported by oath or affirmation, and particularly 
éeneribing the place to be searched and the persons or thing 
to be seized, Federal Rules of Criminal Procedure, Rule 41 (a) i 
"Notion for return of property and to suppress evidence, a pere= : 
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son azgrieved by an unlawful search and seisure may move the f 

District Court for the District in whicn the property and to 2: 

suppress for use as evidence anything so obtained on the ground 

that (1) the property was illegally seized withoutw arrante.. 

the Judge shali receive evidence on any issue of fact necessary 
to the decision of the motion, If the motion is granted the 
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property shall be restored unless otherwise subject to lawe 
ful detention andshall not be admissable in evidence at any hezring 
or trial. The motion to suppress evidence may also be made 
in the District where the trial is to had. The motion shall 
be made before trial or hearing unless opportunitytherefare 
did not exist or the defendant was not aware of the grounds 
for the motion the court in its discretion my entertain the 


motion at the trial or hearing. : 
. Act of due 25, 1948 C. 646 62 967 As ameniied 28 U. S. C. 


Section 2255 {In pertinent part): 








A prisoner in custody under sentence of a court established 
by act of congress claiming the right to be released upon 
the ground that the sentence was imposed in violation of the 
constitutional laws of the United States, or that the court 
was without jurisdiction to impose suck sentence or that the 
sentence was in excess of the Set Bak authorized by law, or 
in otherwise subject to callatteral attack, may move the court 
which imposed the sentence to vacate, set aside or correct the 
sentence. , | 
A wotion for such relie#? may be made at any tine unless 
the motion and the files and records of the case conclusively 
show that the prisoner is entitled te no relief the court shall 
cause notice thereof to be served upon the United States 
Attorney, grant a prompt hearing thereon, detersine the issues 
_and make finding of fact ond concasion of law with respect 


{ i 


thereto. 7 . | 
If the court finds that the Judgement was rendered without 

jurisdiction, or that the sentence inposed was net authorized 

by law, or otherwise oper: to collatterel attack, or that there 


has been such a denial or inffingnent of the constitutional 


rights of the prisoner as to render the judgment vulnerable te - 


collatteral attack, the court shall vecate and get the Judgment 
aside and shall discharge the prisoner or resentence him or 


grant 8 new trisl or correct the sentence es may appear appropriate. 
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(At the bench) 


Transeript (TR) at page 119 
The Court: 


(Affirmed nods) ° 


Now, will counsel come to the bench agein? 
As 60 the verdict in the other count, if 


your Honor Please, the government makes a motion to dismiss at 
this time as far as the fourth count is concerned. 


Gulity * 
Guilty 
Count 57 


Very well Mr. Foreman or Madam Foreman, will 
Count 2? 


All counts except 4. 
I appreciate thatie 


Count 3? 
All Fight sir. 


Aliright. 


Members of the jury, your foreman says that 
What is your pleasure? 


“An appeal may beztaken to the court of appeal from the 
order entered on the motion as from a final judgment on ape 


piication for a writ of habeas corpus. 


The Forewoman Guilty. 
{End of benchconference. ) 


The Clerks 
you find the defendant Grant T. Martin Guilty on counts 


count &. 
. The Court: 


The Clerk: 


The Clerk; Madam Foreman what say you as to the defendant 
i, 2, 3, and 5 and that is your verdict, so say you each and all? 


The Foreman: Yes, Your Honor, we have on all counts but 
Grant T. Martin on Count one of the indictments 


you state, have you reached a verdict on whats. 
Yee McLaughlin: I make a motion todiamiss, 
The Court: 


A page 116 "TR official transcript: and page 119. 


The court: 

The Foreman: Yes. 

The Forememan: 

The Clerk: | 
The Forewoman: Guilty 
The Clerkt 

The Forewoman: 

The Clerk: 

The Court: 

Me, Tinney: 

Nr. MeLeughlin: 
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The Court: Your motion will be granted. Anything further 
from the defense counsel? : 

Mr, Ginney: No, your Honor. : 

The Court: There being nothing further, your verdicts have 


pe veer eP PH SEAS ASRASIC, J.-A BE PALE REA RSE TS I yA ED 


3 
* 


been received unanimously as to counts 1, 2, 3, and 5 and the 
government having moved that count 4 be dismissed and it 
having been dismissed, your are discharged. | 

The defendant will be committed at this tige. 


i 
1 
1 


(Whereupon, at 5:10 o*clock Dele the hearing in the 
above case was concluded. ) | 

Blackburger v. United States 2&4, U.5. 299 Noe 37h, 
argued November 24, 1931 Decided January 4, 1932. 

"Two sales of morphine not in or from the orizinal 
stamped package, the second having been initicted after the 
‘fL4est was complete, held separage and distinct. offense under 
See. 1, of the narcotics act. : 





"Sectionl, of the Narcotic act forbiding | Sele or from 
the original stamped packace and Sec. forbiding sale not in 
pursuance of a written order cf the person tontion thedrug is 
sold create two distinct offense an both are committed by a 
Single act. ! 

» dustice Sutherland delivered the opinion of the court 
in the Blackburger decision stated: | The petitioner was charged 
with violating provisions of the Harrison HarcoticAeti C1 Sec. 
1 Stat. 1057 1132 (U. Se “s Title 26 See 692) and C. 1 see 2 38 
Stat. 785 786 as amended (U.S. C. Title 26 696). 


r 


36 
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Construction of the legislation if it is to be treated 
as a working instrument of government and not nerely as a 
collection of English Words "Unive Stetes Ve Ve Dotter Welch 
1943 320 UeSe 277 260 6b S- Cte Th 196 G8 L EA LE See Untted ! 
| States v. Welsh 1947 331 U.S. 432 bbb 67 S. Cty 1283 Gl L. Ed 1585, 
The petitioner maintains that if the court Gis missed count 
h then the court should have dismissed count so The petitioner 
maintains that if the jury could not agree on c.unt &, then it 
woulc be canines for the jury to agree on eount Se 
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The statute provide for count 4 of the indictment provid e 
as follow: See act of December 17, 1914 C. I Section 38 
Stat 785 as amended U. S.C. A. Title 26 See 4704 (a) at page 
11 of this motion and the petitioner is illegal sentence under 
count five (5) of the indictment and the instance of arrest. 
Dllegal search and seizure taken place at the same time. 

The lawyer was imcompetent the record prove the fact 
as pointed out in this motion at the Bench Conference, as provided 
by the 6th amendment of the U.S. constitution. 

The petitioner told the tiial counsel where Reeder the 
government witness was working at and what markets; the po= 
lice knew where he lived and also his family. 

All the damaging evidence that was stated about the 
government. paid informer that was working for the government 
= was an informer and addict, as stated by the police, but 
was kept away from the trial by the unethical tzsetics of the 
police and ‘sanctioned by my trial counsel at the BenchCone 
ference out of thehearing of the petitioner, violates due 
process of law, Reeder information was kept secret from the 
court. The Supreme Court hes stated: "It means that vesed 
should not be deprived of his liberty indefinitely except as 
the result of a fair open court hearing in which evidence 
is appraised by the court. Not by the prosecutor See Noe 139 
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No. 13,686 
QUESTION PRESENTED 


In the appeal from the prosecution and conviction of a 
case involving violation of the Federal narcotic laws, where 
the evidence adduced by two police officers and a United 
States Chemist showed that appellant sold 100 capsules of 
heroin to a special employee (who was not present to testify 
at trial) and that a bag containing heroin was found in 
appellant’s sweater next to his bed in the apartment where 
the aforesaid sale occurred, in the opinion of the appellee, 
the question presented is: 

Was a second motion to vacate sentence filed pursuant 
to the provisions of 28 U.S.C. § 2255 properly denied. 
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United States Court of Appeals 
For the District of Columbia Circuit 


No. 13,686 





Geant T. Martm, Appellant, 


Vv. 


Unstrep Stares or Amesztoa, Appellee. 


Appeal From the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On March 29, 1955, appellant was arrested by a member 
of. the Metropolitan Police Department of the District of 
Columbia and taken before the United States Commis- 
sioner for a preliminary hearing which appellant waived. 
(R. 1). On Jane 6, 1955, an indictment was filed in the 
District Court charging appellant with five violations of 
the narcotic laws of the United States (R. 5-6). A copy 
of the indictment was mailed to appellant who was free 
on bond. On June 10, 1955, appellant, accompanied by his. 
retained counsel, William A. Tinney, Eeq., appeared at 


2 


arraignment and entered a plea of not guilty to the indict- 
ment (R. 7). Being free on bond, appellant returned to 
Court, with Mr. Tinney, on December 1, 1955, whereupon 
a jury was selected and sworn, and trial commenced before 
Judge Richmond A. Keech (R. 8). 

The prosecution imtroduced the testimony of two 
police officers and a United States Chemist. Clifton 
Reeder, not present at trial, hereafter referred to as a 
special employee of the Police Department, was taken to 
Police Headquarters by the testifying officers at about 
11:30 P.M. on March 28, 1955 (R. 50) where he made a 
telephone call (R. 51). As a result of this call, Reeder 
was searched and given $100 of police funds, the serial 
numbers of which had been recorded (R. 52-86).2 Officers 
Holeomb and Panetta, accompanied by Agent Gannon of 
the Federal Narcotics Bureau, drove Reeder to the vicinity 
of 1500-First Street S. W. (RB. 52-87), amd parked the car 
about one block from the appellant’s apartment (R. 108). 
Reeder entered the vestibule of 1503 First Street, S. W. 
(R. 52), waited a moment (BR. 80), and entered apart- 
ment No. 2 (BR. 52, 88). The police officers took up position 
(R. 101-102) to await the pre-arranged signal of Reeder if 
and when he made an illegal purchase of narcotics (R. 53, 
88). Agent Gannon covered the rear of the premises 
(B. 101-102). About five minutes after Reeder entered the 
apartment he reappeared at the door with appellant and 
gave the pre-arranged signal (R. 53). Officer Holcomb 
stepped forward, obtained a bag containing 100 capsules 
of a white powder (R. 54) upon which were no tax stamps, 
(R. 56)? and arrested appellant (R. 57-89). When the 
officer placed appellant under arrest he took from appel- 
lant’s hand some money (R. 57-89)* which was thereafter 


1The search of Reeder disclosed no money, narcotics, or any narcotic drag 
order form issued by the Secretary of the Treasury (R. 51). Although the 
search did not inelnde a search of the body cavities (R. 61-66), Officer Holcomb 
did search Reeder’s arms, pockets, sleeves, shoes, sox, and the search included 
a ‘‘patting down’’ (RB. 61-66, 97-100). 


2 Government Exhibit #1. 
3 Government Exhibit #2. 
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determined to be the previously ‘‘marked’’ money given 
Reeder (R. 57-89). The officers then took appellant into his 
apartment (R. 1), and searched the premises. Officer 
Panetta found a bag containing a white powder in 2 
sweater belonging to appellant (R. 89-90)* hanging on a 
chair near appellant’s bed (R. 74-75). No tax stamps were 
on the bag (R. 90). 

Later, at Police Headquarters, appellant admitted that 
he had received the ‘‘marked’’ money from Reeder for 
the 100 capsules, and that he had obtained the bag of 
white powder from ‘‘Pete’’ (R. 83-84, 91-92). The capsules 
and powder had been taken by the Officers to headquarters 
(R. 58-59), placed and sealed in an envelope,® and delivered 
to Dr. James L. Young, the United States Chemist, who 
opened the envelope (R. 113), analyzed the substances, and 
delivered them to the prosecutor at time of trial (R. 115). 

Counsel stipulated that Dr. Young was an expert (R. 
112). The Doctor then testified that the capsules in ques- 
tion contained e mixture of heroin hydrochlonde, quinine 
hydrochloride, and sucaryl. The net weight was 97.2 grains 
and the heroin hydrochloride content was 16.2 per cent 
(B. 114). The powder consisted of 299.6 grains of a 

mixture of heroin hydrochloride, quinine hydrochloride, 
ee sucaryl, which was 15.3 per cent heroin (R. 114). 
Both the capsules and the bulk powder contained deriva- 
tives of opium (R. 114). No tax stamps or order blank 
was affixed to either (R. 115). 

The prosecution exhibits were admitted into evidence 
(R. 115), and after closing arguments by counsel, the 
court instructed the jury (R. 150-159). The jury retired to 
seek a verdict, and found appellant guilty on counts I, 
2, 3 and 5 (R. 161). The jury requested additional in- 
struction as to count 4 but that count was dismissed 
(R. 162). 

On December 23, 1955, appellant was sentenced to be 
imprisoned for a period of from twenty months to sixty 

4 Government Exhibit #3. 

3 Government Exhibit #1a. 
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months and to pay 2 fine of $100 on each of counts 1, 2, 
and 3, the sentences to run concurrent, and to be im- 
prisoned for a period of from eight months to twenty-four 
months on count 5, to be consecutive to sentence imposed 
on the first three counts (R. 10). On March 21, 1956, 
appellant filed pro se a motion to vacate sentence, or in 
the alternative to grant a new trial (R. 11-17)* which was 
denied on the basis that it contained ‘‘no substantial issue 
of fact’? and was “without merit’? (R. 18). Appellant’s 
application for leave to proceed on appeal in forma pan- 
peris filed April 9, 1956, was denied on April 11, 1956, for 
similar reasons. A second motion to vacate sentence was 
filed pro se on October 26, 1956,” (BR. 19-37), and was denied 
on grounds that there was raised no substantial issue of 
fact and that the sentence was lawful, on November 11, 
1956. The instant appeal (fee paid) was filed therefrom 
on November 26, 1956 (RB. 39). 


STATUTES INVOLVED 


Title 21 U.S.C. § 174 provides: 


Whoever fraudulently or knowingly imports or 
brings any narcotic drag into the United States or 
any territory under its control or jurisdiction con- 
trary to law, ee ee 

facilitates conceal 


cf eek ttle ix Gatien cf Oe ws of the United 
States, shall be fined not more than $2,000 and im- 
prisoned not less than two or more than five years. 


¢ The basis for relief was alleged to be that eppellant was not faced with 
his accuser (Reeder) at trial, illegal search and seizure, and that the sentence 
was in excess of that authorized by law. 


7 The basis for relief alleged in the second motion to vacate was that the 
sentence was illegal, the indictment was erroneous because duplicitous, double 
jeopardy, illegal search and seizure, the fact that Reeder did not testify, and 
a bare allegation of ineffective assistance of counsel. 


i ae, 


5 


ohentiont is chown | “a a violation of this section the 
fendant is shown to b poosuion ehall be deemed 


Gefontach aupliantie poweasioc tee axiselastiedt 
the jury. 
Title 26 U.S.C. § 4704(a)—General requirement provides: 


oy Gene Pai ee ee 
ll, dispense, or distribute narcotic 


evidence of a violation of 


Ppecereaate tax 
paid stam: from narcotic droge chal be 
7 Sits cubsction by te 
son in whose possession the same may be found. 


Tithe 26 U.S.C. § 4705(a)—General requirement provides: 


Tt shall be unlawful for any person to sell, barter, 


exchange, or give Y narcotic drugs except in pur- 
soance of = written order of the person to whom. such 
article i bartered, 


Title 26 U.S.C. §7237(a) provides in pertinent part: 


Whoever commits an offense or conspires to com- 
mit an offense described in pat I or part II of eub 


fense, the offender shall be fined 
and imprisoned not less than 10 or more than twenty 
years. 


Title 28 U.S.C. § 2255 provides, in pertinent part: 


custody under 
urt established by Act of Congress claiming 
Std bo Deerreleauecl vitkie, Wo, (RGR that Ce SemtnaiSs 
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‘was imposed in violation of the Constitution or laws 
of the Umited States, or that the court was without 
jorisdiction to impose such sentence, or that the sen- 
tence was in excess of the maximum authorized by law, 
or is otherwise subject to collateral attack, may move 
the court which imposed the sentence to vacate, set 
aside or correct the sentence. 


A motion for such relief may be made at any time. 


Unless the motion and the files and records of the 
case conclusively show that the prisoner is entitled 
to no relief, the court shall cause notice thereof to be 
served upon the United States attorney, grant a 
prompt hearing thereon, determine the issues and make 
findings of fact and gas agp ah of law with ag an 
thereto. If the court finds that the j 
rendered without jurisdiction, or that the nciitties 
imposed was not authorized by law or otherwise open 
to collateral attack, or that there has been such a 
denial or infringement of the constitutional rights of 
the prisoner as to render the judgment vuinerable to 
collateral attack, the court shall vacate and set the 
judgment aside and shall discharge the prisoner or 
resentence him or grant a new trial or correct the 
sentence as may appear 2: 


A court may entertain and determine such motion 
without requiring the production of the prisoner at 
the hearing. 


The sentencing court shall not be required to enter- 
tain a second or successive motion for similar relief 
on behalf of the same prisoner. 


An appeal may be taken to the court of appeals 
from the order entered on the motion as from a final 
judgment on application for a writ of habeas corpus. 


An application for a writ of habeas corpus in be- 
half of a prisoner who is authorized to apply for re- 
lief by motion pursuant to this section, shall not be 
entertained if it appears that the applicant has failed 
to apply for relief, by motion, to the court which sen- 
tenced him, or that such court has denied him relief, 
unless it also appears that the remedy: by motion is 
inadeyuata or ineective fo tet tbe legality of his de 
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SUMMARY OF ARGUMENT 


The motion to vacate sentence was properly denied as 
@ subsequent motion to vacate; the files and records of 
the case conclusively show that appellant was entitled to 
no relief; and matters alleged in the motion were not 
properly before the Court. 

Assuming arguendo that appellant’s contentions were 
validly raised, each is without merit. 

ARGUMENT 
I 


APPLICANT'S MOTION TO VACATE WAS PROPERLY DENIED 


Appeliant’s motion to vacate sentence was properly de- 
nied, as the motion and the files and records of the case 
show conclusively that appellant was entitled to no relief. 
Appellant had filed his first motion to vacate sentence on 
March 21, 1956 (R. 11-17). The basis for the requested 
relief was that appellant was not confronted with his 
accuser (Spectal Employee Reeder), that appellant was 
the victim of an illegal search and seizure, and that the 
sentence was in excess of that authorized by law. This mo- 
tion was denied (R. 18) with the notation that there was 
presented no substantial issue of law and that the motion 
was without merit. After an appeal in forma pauperis 
was denied by the trial court on similar grounds and that 
the proposed appeal was not taken in good faith, some six 
months thereafter, appellant filed a second motion to 
vacate sentence. 
was given a sentence in excess of that authorized by law, 
that appellant was the victim of an illegal search and 
seizure, and that the special employee should have testi- 
fied at trial. The motion also raised new matters not 
mentioned in the first motion to vacate. Appellant added 
contentions that the indictment was duplicitous, that he was 
placed in double jeopardy, and the bare allegation that 
counsel was ineffective. The motion was denied (R. 38), 
it appearing to the court that “‘upon consideration of the 
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..- motion to vacate ... and the record herein, .. . there 
is no substantial issue of fact and the sentences imposed 
on each count were lawful... .’’ 

The files and records of the case, including the first 
motion ‘to vacate, clearly showed that appellant was en- 
titled to no relief. The pertinent provision of 28 U.S.C. 
§ 2255 provides that: ‘“The sentencing court shall not be 
required to entertain a second or successive motion for 
similar relief on behalf of the same prisoner.’* 

In addition, the claims for relief as set forth by appel- 
lant are without merit. Each of the allegations involve 
either an error of law or an error of fact. This Court has 
held that a motion to vacate may not be used as a sub- 
stitute for appeal, and that matters such as raised by appel- 
lant are not proper subjects for such a motion. Cf. Adams 
v. Umited States, 95 U.S. App. D.C. 354, 222 FP. 2d 45 
(1955); Hanley v. United States, 95 U.S. App. D.C. 400, 
222 F. 2d 566 (1955). 

However, assuming arguendo that the contentions of 
appellant were properly raised by the motion to vacate, 
each contention is without merit. 


K. The Evidence Presented Was Sufficient Upon Which to 
Base a Conviction and the Testimony of the Special Em- 
ployee Was Not Necessary to a Proper Trial 


Appellant’s contention of error in regard to the failure 
of the prosecution to present the testimony of Clifton 
Reeder, the special employee of the Police Department, and 
the testimony of Agent Gannon of the Federal Bureau of 
Narcotics is clearly without merit. It is well settled in 
this jurisdiction that there may be safficient evidence upon 
which a jury may convict in a case involving an illegal 
$I¢ is well established that when more than one motion to vacate sentence 
and set aside judgment is filed pursuant to 28 USC § 2255, whether or not 
any each motion after the original one will even be afforded consideration is 
within the discretion of the court. Birtch v. United States, 173 F.2d 316 
(4 Cir, 1949), cert. denied, 387 U.S. 944; Moss v. United States, 177 P.2d 
438 (10 Cir. 1949); United States v. Brown, 207 F.2d 310 (7 Cir. 1953); 
Corcoran v. United States, 231 F.2d 449 (7 Cir. 1956); Dunn v. United States, 
. (6 Cir. 1966); Johnson v. United States, 213 F.2a 492 (5 
Ce. 5 





9 


narcotic transaction wherein an ‘‘informer’’ is involved, 
even where the ‘‘informer’’ does not testify, or does not 
attend the trial.® Smith v. United States, — U.S. App. 
D.C. — (No. 13,519, decided November 26, 1956); Neal 
v. United States, 94 U.S. App. D.C. 418, 215 F. 2d 32 
(1954) ; Dear Check Quong v. United States, 82 U.S. App. 
D.C. 8, 160 F. 2d 251 (1947); Higgms v. United States, 81 
U.S. App. D.C. 371, 160 F. 2d 222 (1946). 

It is also well settled that the prosecution, in a criminal 
trial, is not under the duty to place upon the witness stand 
every person who may have some knowledge of the crime 
which is the subject of the trial McQuaid v. United 
States, 91 U.S. App. D.C. 229, 198 F. 2d 987 (1952), cert. 
denied, 344 US. 929; McGuinn v. United States, 89 US. 
App. D.C. 197, 191 F. 2d 477 (1951); Curtis v. Rwes, 75 
App. D.C. 65, 123 F. 2d 936 (1941); Jordon v. Bondy, 72 
ab, DS. 360, 114 F. 24 599 (1940 s 

From the evidence in the instant case, it is apparent that 
jury could return a verdict of gmity. The special em- 
ployee was searched well,” given “‘marked money’’ and 
sent to make the purchase. He gave the officers the nar- 
cotics at the door to appellant’s apartment after remaining 
therein for five minutes, and appellant had the money in 


have been only cumulative and was not necessary under 
the facts. 


B. Appellant Was Represented at Trial by Capable. Diligent. 
Experienced, 


and Effective Counsel of His Own Choice 
Appellant’s contention of ineffective counsel is entirely 
without merit. Appellant’s entire brief is filled with a 





9It should be noted that neither the Police Officers nor counsel for appel- 
lant knew where Reeder could be located (E. 60, 78, 79, 93, 110). 


20 The search in the instant proceeding was thorough. Reeder was taken 
to the scene of the purchase in a police vehicle and was under direct obdserva- 
tion except for the few minutes in appellant’s apartment. Cf. Fletcher v. 
United States, 81 U.S. App. D.C, 306, 158 P.2d 986 (1946). 
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vitriolic, and totally baseless attack upon his counsel. 
Appellant alleges that his retained counsel was ineffective 
and that he was thus deprived of a Constitutional right.” 

Appellant several times alleges that his counsel has 
been disbarred (Br. 5, 10). This is pure fabrication by 
appellant. Mr. Tinney is presently on ‘the roH of attor- 
neys in both the District Court and this Court. He has 
never been disbarred, and is not presently disbarred. 

Appellant contends (Br. 3-5) that counsel was ineffective 
because he did not want Reeder at the trial. Firstly, it 
was not necessary to have him at the trial (as treated else- 
where herein). Secondly, Mr. Tinney might well have 
preferred that further damaging evidence that could be 
given by Reeder was better left unsaid before the jury 
as a matter of trial tactics.* ‘Thirdly, Reeder could not be 
located (R. 60, 78, 79, 93, 110). 

Appellant falsely alleges that counsel was rendered in- 
effective because he stipulated to the proof of the nar- 
cotic drugs involved (Br. 6). This contention is without 
merit also. Appellant contends that he was entitled to 
have an expert testify to the content of the alleged nar- 
cotics, and to have the substance admitted into evidence 
(Br. 6-7). In the instant proceeding that is exactly what 
happened. The capsules involved were numbered for 
identification (R. 55), as was the bulk powder (R. 58). 
The chemist, Dr. James L. Young, testified as to the 
weight and chemical contents of both the capsules and the 
bulk powder (R. 114), and they were admitted into evi- 
dence (R. 115). 

In addition, the trial court had before it in appellant’s 
motion only a bare allegation of ineffectiveness of counsel 


11It may be noted that appellant retained Mr. Tinney. Furthermore, he 
had no complaint in regard to counsel at trial. Nor did he allege counsel 
was ineffective in his first motion to vacate filed March 21, 1956 (R. 11-17) 
and in the appealed from second motion to vacate filed October 26, 1956 (R. 
19-87) appellant only makes the bare allegation that counsel was ineffective 
because he failed to move to suppress the evidence (R. 20). Many allegations 
contained in appellant’s brief are new, and were not raised in the court below. 


12 The defense argument to the jury (BR. 119-147) was vigorous, complete, 
and stressed greatly the weakest parts of the case presented by the prosecution. 
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(R. 20). This is not sufficient. Cf. Diggs v. Welch, 80 
U.S. App. D.C. 5, 148 F. 2d 667 (1945), cert. demed, 325 
US. 889; Dorsey v. Gill, 80 US. App. D.C. 9, 148 F. 2d 
857 (1945), cert. dented, 325 U.S. 890 (1945). 


C. Appellant’s Sentence Was Not in Excess of That Authorized 
by Law. Nor Is the Indictment Duplicitous 


Appellant contends in his motion to vacate that the 
sentence imposed by the court is Hlegal, and that the indict- 
ment is duplicitous, Counts Pour and Five thereof being 
the same respectively as Counts One and Two. 

It is immediately apparent upon a perusal of the indict- 
ment that the indictment contains no duplicitous counts. 
Counts One, Two, and Three of the indictment are con- 
cerned with the transaction between. appellant and Reeder 
of the disposition of the 100 capsules (Government ex- 
hibit No. 1), while the last two counts are predicated upon 
the bulk powder (Government exhibit No. 3) found in 
appellant’s sweater in his bedroom. The indictment re- 
cites in Counts Two and Three that the narcotics referred 
to in those counts are the same narcotics referred to in 
Count One of the indictment, Le. 100 capsules. Count 
Five recites that the narcotics referred to in that count 
are the same narcotics mentioned in Count Four, ie., the . 
bulk powder in the bag. 

In regard to appellant’s contention that he was placed 
in “‘double jeopardy”? (R. 22) because of the consecutive 
sentence imposed by the court on Count Five, and the 
corollary contention that the sentence was thus in excess 
of that imposed by law, it is clear that such contention 
is without merit. The fact that each count in the indict- 
ment required some element of proof that none of the 
other counts required is obvious from the face of the in- 
dictment. It is well established that consecutive sentences 
may be imposed by the court on separate counts of the same 
indictment.* 


13 Beecham v. United States, 218 F.2d 258 (10 Cir. 1955); Everett v. United 
States, 227 F.2d 457 (6 Cir. 1955); United States v. Brown, supra; Norman- 
dale v. United States, 201 F.2d 463 (5 Cir. 1953). 
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Appellant raises issue with the fact that he received a 
maximum sentence of seven years imprisonment, although 
the ‘‘Bogys Act’’ forbids the sentence of a first offender 
to be in excess of five years. It has been held that trial 
court may impose consecutive sentences on separate counts 
of an indictment even where there has been but one sale, 
Blockburger v. United States, 284 U.S. 299 (1932). This 
Court has recently affirmed denial of a motion to vacate 
based on similar grounds to those alleged in this appel- 
lant’s motion in the case of Gore v. United States, — US. 
App. D.C. —, No. 13,493, decided April 25, 1957."* 

In addition, it should be noted, that appellant received 
concurrent sentences on the first three counts which all 
were concerned with the capsules, The consecutive por- 
tion of the sentence was concerned with the bulk powder. 
Appellant was tried, convicted and sentenced, not for one 
offense, but four separate offenses, and his sentences al- 
though totaling a possible seven years confinement, did 
not exceed the maximum euthorized by law for a first 
offender on each individual count. Appellant bas indeed 
received lenient treatment from the court, for the sentences 
on counts two and three could have been ordered to run 
consecutive to count one and each other seriatum. Cf. 
Gore v. United States, supra. 


D. The Evidence Was Properly Taken Into Custody 
by the Officers 


Appellant contends that the narcotic drugs were seized 
illegally. This contention is without merit. Upon Reeder’s 
signal, the officers certainly had probable cause to arrest 
appellant, and the search and seizure following was cer- 
tainly not unreasonable. Cf. United States v. Rabimowite, 
339 U.S. 56 (1950). In any event, such contention may not 
be raised by a motion to vacate. Adams v. ia lacs 
supra; Hanley v. Umted States, supra. 


14 The Court cited favorably: United States v. Brisbane, 239 F.2d 859 
(3 Cir, 1956); United States v. Lewis, 227 F.2d 524 (2 Cir. 1955), cert. 
denied, 350 U.S. 954 (1956); Everett v. United States, supra; and Beecham 
v. United States, supra. See also Greene v. United States, — U.S. App. D.C. 
— (No, 13,621, decided May 16, 1957). 
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CONCLUSION 
Wherefore, it is respectfully submitted that the judg- 
ment of the District Court be affirmed. 


Onrver Gascx, 
Umited States Attorney. 


Lewis CazRoLL, 
Argrsurn J. McLavexir, 

Aurrep Burka, 
Assistant United States 

Attorneys. 
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In the United States District Court for the District of Columbia 
Civil Action No. 4405-’54 


Tue Texas CoMPANY, A CORPORATION, ADDRESS: 135 E. 42npD 
Street, New York, NEw York, PLAINTIFF 


Vv. 


Doveias McKay, INDIVIDUALLY AND AS SECRETARY OF THE 
INTERIOR, ADDRESS: INTERIOR DEPARTMENT, DEFENDANT 


Complaint for a mandatory injunction in the nature of 
mandamus 


(Filed October 15, 1954) 


1. This Court has jurisdiction of this proceeding by virtue 
of the provisions of 5 U.S. C. 1009, in order to hold unlawful 


and set aside the action of the defendant, hereinafter described, 
because such action was arbitrary, capricious, an abuse of dis- 
cretion, contrary to plaintiff’s constitutional rights, in excess 
of statutory jurisdiction, authority, and limitation, and short 
of statutory right, and otherwise not in accordance with law. 

2. The plaintiff, The Texas Company, is a corporation duly 
organized and existing under and by virtue of the laws of the 
State of Delaware; and, in relation to the subject matter of this 
proceeding, is engaged in drilling wells for the production of oil 
and gas, and the leasing (or the taking of assignments of leases) 
of mineral deposits thereof and rights therefor upon land owned 
by the United States. 

3. The defendant, Douglas McKay, is the Secretary of the 
Interior of the United States of America, and is charged by 
statute with the lawful performance of duties under the min- 
eral leasing laws of the United States, including the Act of Feb- 
ruary 25, 1920, as amended, (30 U.S. C. 181, ef seg.) and the 
Act of August 7, 1947 (30 U. S. C. 351, et seg.). Defendant 
is sued herein both as an individual and in his ey of the 
Secretary of the Interior. 

(la) 
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4, Under and by virtue of the aforesaid laws, defendant 
was and is authorized, empowered, directed and required to 
lease mineral deposits of and rights to oil and gas in lands of 
the United States, not within the known geologic structure of 
a producing oil or gas field, whether such lands be public do- 
main or acquired lands, and whether the mineral deposits and 
rights therein be public domain or acquired. As used herein 
and in said statutes, “public domain” means lands and/or de- 
posits and rights therein initially and continuously owned by 
the United States; and “acquired” means lands and/or de- 
posits and rights therein acquired from others either in the 
first instance or by re-acquisition from others to or through 
whom the United States had previously patented the same. If 
the United States had patented public domain lands to a 
patentee with the reservation of mineral deposits and rights 
therein, such deposits and rights remained “‘public domain” de- 
posits and rights, and upon re-acquisition of such lands by the 
United States, such lands are considered as acquired lands. 
While from time to time in this complaint mention may be made 
of the leasing of lands, the phrase is intended always to refer to 
the leasing of mineral (gas and oil) deposits in and rights to 
said lands, and not to the leasing of the surface land itself. 

5. The controversy in this case revolves around the leasing 
of oil and gas rights and deposits in forty acres of land, being 
the NE14SW}, of section 7 in Township 153 N., Range 95 W., 
5th Principal Meridian, McKenzie County, North Dakota. 
These forty acres are part of 2080 acres hereinafter referred to. 
While the surface land of the forty acres was acquired land, 
the oil and gas deposits therein were public domain, since 
the United States had patented the land to one Danielson in 
1940 with a reservation of said mineral rights, and thereafter 
in 1942-Danielson reconveyed the land to the United States. 

6. On or about April 19, 1948, one Thomas G. Dorough— 
plaintiff's assignor as hereinafter averred—filed with the De- 
partment of the Interior of the United States public domain 
application (Bismarck 025004) for a lease of the oil and gas 
deposits and rights in the aforesaid 2080 acres. On or about 
January 25, 1949, an Interior Department official charged with: 
duties relating to said application, informed the said Dorough 
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in writing that part of said 2080 acres was public domain land 
(such part was described as being in sections 5 and 8 in the 
aforesaid Township), and that the balance (which included 
the forty acres in question) was acquired land; and suggested 
to Dorough that he file a new acquired-land application for 
the latter. On or about February 3, 1949, the said Dorough, 
‘in writing, requested the Interior Department to treat his ap- 
plication, Bismarck 025004, as an acquired-lands application, 
and thereafter, on December 1, 1951, the Interior Department 
issued its lease to the said Dorough, which lease included the 
forty acres in question. Also, on or about February 3, 1949, 
the said Dorough filed a supplemental application for a lease 
of the lands which the Interior Department official had in- 
formed him were public domain lands, and a lease of such lands 
was issued to him under date of April 1, 1949. 

7. In the meantime, on or about May 11, 1951, one John 
Snyder filed with the said Interior Department a public do- 
main application for a lease of the oil and gas deposits and 
rights in certain lands of the United States, including the forty 
acres in question. Such application, as to the forty acres, was 
at first denied upon the ground that acquired land was in- 
volved, but other land applied for was leased to the said 
Snyder under date of November 1, 1952. The said Snyder 
appealed from the aforesaid denial and prevailed when it was 
discovered by the Interior Department that the mineral de- 
posits and rights in said forty acres were not acquired but were 
public domain. Accordingly, an “Amendment to oil and gas 
lease” was issued by the Interior Department to the said Sny- 
der on or about April 24, 1953, covering said forty acres, said 
“Amendment” reciting that “for valid reasons” said forty acres 
had not been included in the lease of November 1, 1952. 

8. After the oil and gas deposits and rights in the aforesaid 
forty acres had been leased to the said Dorough on December 
1, 1951, and before the November 1, 1952, lease had been 
issued to the said Snyder, the said Dorough, for a good and 
valuable consideration and pursuant to and in accordance 
with law, on Arpil 21, 1952, duly assigned his said lease to the 
plaintiff; and on or about June 1, 1952, defendant’s predecessor 
‘duly approved said assignment, and plaintiff then .and there 
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became the lessee under the Dorough lease, entitled to all the 
rights thereof. 

9. Based upon said lease, as well as other leases covering 
contiguous and neighboring lands in said Township, plaintiff 
has undertaken vast prospecting and drilling operations in 
said Township. expending hundreds of thousands of dollars, 
and has successfully drilled oil wells in said Township near 
the aforesaid forty acres; and plaintiff is advised and believes 
that there is a very strong likelihood that there are valuable 
and large oil deposits in and under said forty acres, which are 
estimated at many thousands of dollars, and far in excess of 
three thousand dollars, which sum, if relevant here, is the 
minimal! monetary jurisdiction of this Court. 

10. On or about January 22, 1954, the said Snyder, without 
the knowledge of the plaintiff or of the said Dorough, wrote 
to the Interior Department requesting the cancellation of 
plaintiff’s lease upon the forty acres in question upon the pre- 
text and excuse that the mineral deposits in said land were 
leased to plaintiff’s assignor as acquired and not as’ public 
domain, despite the fact that the United States owned said 
land and defendant’s Department actually leased the same to 
the said Dorough, as it had the right to do. Without notice 
to plaintiff or to the said Dorough, and without an opportunity 
to either to be heard, defendant’s subordinate, on or about 
February 16, 1954, erroneously and unlawfully canceled 
plaintiff's lease of said forty acres and then notified plaintiff 
accordingly. 

11. Within the thirty days allowed for doing so, plaintiff 
appealed to defendant from the aforesaid decision of February 
16, 1954, complaining both of lack of notice and opportunity 
to be heard prior thereto, and of the other unlawfulness of said 
decision to cancel its lease. Written arguments were sub- 
mitted to defendant, who affirmed his subordinate on August 
10, 1954, by an opinion of the Solicitor of the Department, 
promulgated for defendant and as his act and deed pursuant 
to the authority delegated to the Solicitor by the Secretary of 
the Interior (Sec. 23, Order No. 2509, as revised; 17 F. R. 
6794). A true copy of said opinion is annexed hereto and 
made a part hereof. The chief basis of the said opinion will 
be found on page 8 thereof where it is stated: 


a» 
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Since Dorough had sought as acquired land, land 
available for leasing only as public domain, his applica- 
tion was not a proper one and failed to earn him a 
preference right to a public land oil and gas lease. 


Said statement is completely erroneous since not only had 
Dorough filed the first qualified application for a lease of the 
forty acres as public domain land, but defendant’s predeces- 
sor had issued a lease of said land to plaintiff’s assignor, and 
said lease was outstanding and in existence when defendant’s 
predecessor unlawfully attempted to lease said land to the 
said Snyder. 

12. Section 3 of the Act of August 7, 1947 (30 U.S. C. 352) 
provides that defendant shall make leases of acquired mineral 
deposits and rights “under the same conditions as contained 
in the leasing provisions of the mineral leasing laws [which 
includes the Act of February 25, 1920—30 U.S. C. 181], sub- 
ject to the provisions hereof.” No provision of the 1947 Act 
has any material effect upon the question here involved. Sec- 
tion 10 of the 1947 Act (30 U.S. C. 359) provides that the 
Secretary of the Interior shall prescribe the same rules and 
regulations in respect of that Act as those under the prior 
Act “to the extent that they are applicable.” Such rules 
and regulations are entirely applicable insofar as the subject 
matter here concerned is involved. Plaintiff avers that there 
is absolutely no difference in legal effect between a lease of 
oil and gas deposits and rights in public domain lands and 
one of such deposits and rights in acquired lands. 

13. The said Dorough was issued a prior lease on December 
1, 1951, covering the land here in controversy, which lease is 
identical to a noncompetitive public domain lease, in all the 
details thereof, except that it bears a “BLM-—A” acquired 
lands designator rather than a “BLM” public domain desig- 
nator. Defendant has no right to complain of this error 
caused by his subordinate’s own erroneous advice and instruc- 
tions, since land has been leased upon precisely the terms 
whereby defendant is authorized to lease it, and through the 
Bureau of Land Management, the proper governmental bu- 
reau for handling these lands, whether acquired or public 
domain. In this respect the said Acquired Lands Act of Au- 
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gust 7, 1947, though in form a separate act, is actually amend- 
atory of the preexisting mineral leasing laws, and is intended 
to bring acquired lands into the same leasing status as other 
federal lands. Accordingly, the said Acquired Lands Act of 
August 7, 1947, simply refers one to the terms and procedures 
of the General Mineral Leasing Act of February 25, 1920 for 
the terms and procedures for acquired lands leasing. Indeed, 
the said Acquired Lands Act is not antagonistic to any of the 
mineral leasing acts referred to in the 1947 Act, but is com- 
plementary to those acts; and there is no statutory basis for 
voiding a lease covering public domain lands which may have 
been issued pursuant to an acquired-lands application and 
which bears an acquired-lands designator. 

14. Plaintiff has exhausted its administrative remedy, and 
has no further or other redress against defendant except to 
institute this proceeding, as outlined in the first paragraph 
in this Complaint. 

15. Plaintiff says that it held a valid lease of the mineral 
deposits and rights in said forty acres; that defendant had no 
lawful right to cancel the same; that in doing so defendant 
acted arbitrarily and capriciously, abused his discretion, vio- 
lated plaintiff’s constitutional rights, exceeded his jurisdiction, 
authorization and limitation, and was without statutory right, 
and otherwise acted not in accordance with law; and, that by 
reason of the foregoing this Honorable Court should hold said 
action unlawful and set the same aside. 

Wherefore, the premises considered, plaintiff demands judg- 
ment that this Court issue its injunctive order holding the 


aforesaid cancellation unlawful, and mandatorily directing the - 


defendant to set the same aside. 
Wairterorp, Hart, CARMODY 
& Witson, 
By Joun J. Witson, 
Attorneys for Plaintiff, 
Address: 815 16th Street, NW., Washington, D. C. 
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STATE OF COLORADO, 
County of Denver, ss: 
' I, Walter E. Will, one of the attorneys for the plaintiff, do 
solemnly swear that I have read the foregoing Complaint, and 
that I know the contents thereof; that I am authorized to make 
this verification of said Complaint; and that I verily believe 
the statements therein made to be true. 
Walter E. Will. 
Water E. WIL. 


Subscribed and sworn to before me this 13th day of October 
1954. 
[NOTARIAL SEAL] DonaLp GUENTHER, 
Notary Public. 
My commission expires June 12, 1954. 


THE Texas Company, THomas G. DoROUGH, APPELLANTS, 
JOHN SNYDER, INTERVENOR 
A-27021 
Decided August 10, 1954 


Oil and Gas Leases—Acquired Land—Public Domain—First 
Qualified Applicant—Cancellation of Lease—Reinstatement 
of Application—Rules of Practice—Contest—Supervisory 

_ Authority of the Secretary. 

Where an applicant files an application for an oil and gas lease 
on acquired lands which includes a tract of public land, he 
does not earn a preference right to an oil and gas lease on 
that tract as against an applicant who files a subsequent 
proper public domain application for an oil and gas lease 
on the same tract. 

Where an acquired land oil and gas lease includes a tract of 

_ public domain land, the acquired land lease is subject to 
cancellation as to the tract of public domain land. 

If the Department determines that a tract of public land which 
is not within any known geological structure of a producing 

- oil or gas field will be made available for oil and gas 
development, the Department is under a mandatory duty, 

, imposed by statute, to lease the land to the qualified person 

.,.who first submits a proper application for it. 
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Where an applicant for a public land oil and gas lease acqui- 
esces in an erroneous determination by a Bureau official that 
his application covers acquired lands and in the processing 
of his application as one for an acquired land lease, and 
action on his case as a public land application is closed, he 
will not be granted a reinstatement of his application as a 
public land application where the land has been leased to 
an intervening applicant pursuant to a proper public land 
lease application. 

A contest will not be allowed where the grounds for an alleged 
contest are shown by the records of the Department. 

When a matter pending before the Department of the Interior 
has been considered at the highest level in the Department, 
no interested party may be heard to complain of defective 
consideration at a lower level, since the Secretary of the 
Interior has authority under the law to assume jurisdiction 
at any stage of the proceedings. 


UNITED STATES DEPARTMENT OF THE INTERIOR 
OFFICE OF THE SECRETARY 
WASHINGTON 25, D.C., August 10, 1954. 


A-27021 


THE Texas Company, THomas G. DoroUGH, APPELLANTS, 
JOHN SNYDER, INTERVENOR 


BLM-A 016898, BLM (ND) 023993. 
Oil and gas lease for acquired lands canceled in part. 
Affirmed; petition for reinstatement denied. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


The Texas Company has appealed to the Secretary of the 
Interior from a decision by the Chief, Division of Minerals, 
Bureau of Land Management, dated February 16, 1954, which 
canceled in part an oil and gas lease for acquired lands (BLM-— 
A 016898) which The Texas Company holds as assignee of 
Thomas G. Dorough, the original lessee. 

On April 19, 1948, Dorough filed with the Bismarck district 
land office an application for a noncompetitive oil and gas 
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lease pursuant to the act of February 25, 1920, as amended 
(30 U.S. C., 1952 ed., sec. 181 et seg.), covering 2080 acres of 
land situated in T. 153 N., R. 95 W., 5th P. M., McKenzie 
County, North Dakota. Included in this land was the 
NE14SWY, sec. 7, the tract involved in this appeal. The 
application was given serial number Bismarck 025004 and held 
in the local office for processing. On January 19, 1949, 
Dorough wrote to the Bureau of Land Management office in 
Billings, Montana, inquiring as to the status of his application. 
In this letter he stated: 


Since filing the above numbered oil and gas lease 
application, I have learned that applications for ac- 
quired lands should be filed direct to Washington, D. C. 
Therefore, if any part of this application is considered 
acquired land, please accept this letter as formal notice 
that it is my desire that the matter be forwarded to 
your proper land office in order that an oil and gas 
lease can be issued. 


The Regional Chief of Adjudication, Region III, replying 
to this letter on January 25, 1949, informed Dorough that 
of the lands included in Dorough’s application, only certain 
lands in sections 5 and 8 were public domain land. He then 
stated: 


In view of the fact that the above land is the only 
land that may be included in a lease under the leasing 
act of February 25, 1920, it is suggested that you file 
a new application covering the balance of the land. 
Such application should be filed direct in the Bureau 
of Land Management office in Washington, D.C. Your 
application should clearly show that it is an application 
for acquired land. 


Dorough apparently did not file a new. application. But on 
February 4, 1949, the Regional Chief of Adjudication for- 
warded three applications by Dorough, including Bismarck 
025004, to the Director of the Bureau of Land Management, 

2 The land office at Bismarck, North Dakota, was discontinued as of the 


close of business on July 30, 1948, pursuant to Executive Order 9977, dated 
July 17, 1948 (13 F. R. 4083). . 
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together with a memorandum in which he stated that he was 
attaching a letter from Dorough in each case showing that 
Dorough wanted the applications to be considered as for ac- 
quired land only.*, He also informed the Director that 
Dorough had amended two other applications filed by him to 
include the public domain lands listed in the three applica- 
tions being forwarded to Washington * and that the cases as 
to the three applications being’ transmitted had been closed 
by the regional office. 

The Washington office assigned acquired land serial num- 
bers to the three applications and held them for processing. 
Application Bismarck 025004 became BLM-A 016898. By a 
decision dated October 29, 1951, Dorough was sent for execu- 
tion acquired land oil and gas lease forms covering 1669.4 acres, 
which included the NE14SW4,4 sec. 7. Following execution 
of the forms by Dorough, the lease was issued with an effective 
date of December 1, 1951. 

Meanwhile, on May 14, 1951, John Snyder filed an offer to 
lease for oil and gas on form 4-1158* embracing the NE14SW14 
sec, 7, among other !and, with the Bureau of Land Manage- 
ment, Washington, D.C. Theoffer was numbered BLM (ND) 
023993 and transmitted to the Billings land office for adjudi- 
eation. The offer was rejected as to the NEYSWY, sec. 7 
by a decision of the Manager of the Billings land office dated 
October 23, 1952, on the ground that the tract had been pat- 
ented without an oil and gas reservation to the United States. 
A lease BLM (ND) 023993, effective November 1, 1952, was 
issued for other of the lands applied for. Snyder appealed 
from the Manager’s decision, alleging that the patent had con- 
tained an oil and gas reservation. The status of the tract was 
thereupon checked in the records of the Bureau of Land Man- 


* The letter in the case of Bismarck 025004 was presumably Dorough’s 
letter of January 19, 1949. . 

*The public domain land in Bismarck 025004 was transferred to Bis- 
marck 025008. See the Bureau's decision of October 29, 1951, referred 
to later in the text, in which the statement was made that the public 
domain land in Bismarck 025004 had been included in lease Bismarck 

*This is the form required by regulation (43 CFR, 1952 Supp., 192.42) 
to be used for applications for noncompetitive oil and gas leases pursuant 
to the Mineral Leasing Act of February 25, 1920, supra. ; 
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agement in Washington where it was ascertained that the land 
had been patented with an oil and gas reservation pursuant 
to the act of July 17, 1914 (30 U.S. C., 1952 ed., sec. 121 et seq.). 
Accordingly, on March 18, 1953, the Manager revoked his 
decision of October 22, 1952, as to this tract and on April 24, 
1953, Snyder’s lease was amended to include the NE148W14 
sec. 7. 

Snyder, by a letter to the Director of the Bureau of Land 
Management dated January 22, 1954, pointed out the conflict 
between his lease and Dorough’s, which, by assignment ap- 
proved by the Manager of the Billings land office on June 1, 
1952, has been assigned to The Texas Company. On Febru- 
ary 16, 1954, the Chief, Division of Minerals, Bureau of Land 
Management, held BLM—A (ND) 016898 for cancellation in 
part as to the NEY4SWY, sec. 7. 

The Texas Company and Dorough filed a timely appeal to 
the Secretary (43 CFR, 1952 Supp., 221.75). 

On March 22, 1954, Dorough filed a petition for the rein- 
statement of his original application, Bismarck 025004, with 
the Billings land office. On May 20, 1954, Snyder submitted 
a petition to consolidate Dorough’s petition for reinstatement 
with the appeal from the decision of February 16, 1954. 

The tract in dispute was entered (Bismarck 024344) by Sel- 
mer K. Danielson on March 26, 1934, under the provisions of 
the homestead act (43 U.S. C., 1952 ed., sec. 161 et seg.). On 
April 11, 1940, a patent (No. 1107828) was issued to Danielson 
in which the coal and the oil and gas deposits were reserved 
to the United States pursuant to the acts of June 22, 1910, and 
July 17, 1914, respectively (30 U.S. C., 1952 ed., sees. 81 et seg. 
and 121 et seq.). On January 2, 1942, Selmer K. and Helen 
Danielson reconveyed the tract to the United States by a war- 
ranty deed. The title has since then remained in the United 
States. 

Thus, although the title to the surface of the land in dis- 
pute and to the nonreserved minerals have been reacquired by 
the United States, the title to the coal and oil and gas de- 
posits has always been in the United States. Such reserved 
deposits are specifically made subject to leasing under the Min- 
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eral Leasing Act of February 25, 1920, as amended, by sec- 
tion 34 of that act (30 U.S. C., 1952 ed., sec. 182). 

If the Department determines that a tract of public land 
which is not within any known geological structure of a pro- 
ducing oil or gas field will be made available for oil and gas 
development, it is under a mandatory duty imposed by statute 
to lease it to the first qualified person who files a proper ap- 
plication for it. 30 U.S. C., 1952 ed., sec. 226; Transco Gas & 
Oil Corporation et ano., A-26436 (December 8, 1952). A lease 
issued in disregard of this obligation of the Department must 
be regarded as having been issued without authority of law 
and, indeed, in contravention of the plain statutory mandate. 
Such an oil and gas lease is subject to cancellation. Transco 
Gas & Oil Corporation et ano., supra. 

Dorough’s original application for the NE14SW, sec. 7 (Bis- 
marck 023004) appears to have been a proper application for 
@ noncompetitive public domain oil and gas lease and a lease 
could have been issued on it. However, the greater portion 
of the acreage listed in the application covered acquired lands 
as to which the application would have had to be rejected. 
Thus when Dorough was informed on January 25, 1949, by 
the Regional Chief of Adjudication that the disputed tract was 
not public domain land, he amended another of his applica- 
tions to include the public domain land first listed in Bismarck 
025004. The Regional Chief of Adjudication then transmitted 
Bismarck 025004, with a letter from Dorough showing that 
he wanted the application to be considered as for acquired 
lands only, as an acquired land application to the Bureau of 
Land Management in Washington, where it was received in 
February 1949, and numbered BLM-A 016898. Prior to send- 
ing the application to Washington, the local office closed the 
case to Bismarck 025004. Thereafter Dorough’s only valid 
application for the disputed tract was BLM-A 016898, an ac- 
quired land application filed in accordance with the pertinent 
regulation (43 CFR 200.5 (b)) with the Bureau of Land Man- 
agement in Washington. 

‘While Dorough’s application was in this status, Snyder filed 
his application on May 14, 1951, with the Bureau of Land Man- 
agement in Washington, from which it was sent to the Bill- 





13a 


ings land office for adjudication in accordance with the pro- 
cedure which was in effect at that time.® 

Dorough’s application was reached for processing in Wash- 
ington after Snyder’s had been filed but before the latter had 
been acted upon in Billings. At this stage there was a con- 
flict as to the disputed tract between a properly filed public 
domain application and a prior acquired land application. 
Since Dorough had sought as acquired land land available for 
leasing only as public domain, his application was not a proper 
one and failed to earn him a preference right to a public land 
oil and gas lease. EH. A. Wight, A-25408 (July 16, 1946); 
G. G. Stanford, A-26765 (November 9, 1953). His applica- 
tion therefore should have been rejected as to the NE14SW14 
sec. 7. Id. 

Snyder’s offer was filed under the proper statute and regula- 
tion and, as the first qualified applicant to file a proper appli- 
cation, he had earned a statutory preference right to a public 
land oil and gas lease for the land in question. He cannot be 
deprived of his statutory preference by a lease issued to an- 
other person in disregard of it.° Therefore, in the absence of 
any other factors, the decision canceling The Texas Company 
lease as to the tract in question was correct. 

Dorough’s petition for the reinstatement of his original ap- 
plication (Bismarck 025004) as an application for a public 
land lease on the NE1Y4SW), sec. 7 points up a substantial 
similarity between this case and the cases of Charles D. Ed- 
monson, A-26834, Maner Graham, A-26921, and Virgil Peter- 
son et al., A-26932, decided in a single decision today. The 
basic fact situation involved in these cases is as follows: An 
application for a noncompetitive oil and gas lease is erroneously 
rejected on the ground that the land is withdrawn or that the 
land has been patented without a mineral reservation or for 
some other reason. The applicant does not appeal. Subse- 


*At the time Snyder filed his application, there was no land office in 
North Dakota. Consequently his public domain application was properly 
‘filed in Washington in accordance with the pertinent regulation (43 CFR, 
1952 Supp., 192.42 (b)). 

*Transco Gas & Oil Corporation, supra; Annie L. lili et al. v. EB. A. 
Culbertson, A-26150-26157, August 13, 1951; R. H. Reay v. G. H. Lackie, 
A-24670 (August 12, 1947). 
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quently a lease is issued to a junior applicant for the same 
land. The senior applicant thereupon petitions for the rein- 
statement of his rejected application. 

In the Edmonson et al. decision, it is held that by his failure 
to appeal from the rejection of his application, the senior 
applicant loses his preference right to a lease as against the 
subsequent applicant, even though the rejection was based 
upon an erroneous ground. 

The situation presented in the immediate case is substan- 
tially similar. Dorough applied for a public land lease on the 
NEYSWY, sec. 7. He was erroneously informed on January 
25, 1949, by a Bureau official that the tract was acquired land 
and that a new application should be filed for the land. 
Dorough did not question this advice or appeal but instead 
acquiesced in it by permitting his application to be forwarded 
to the Director as an acquired land lease application.” Action 
on his case as involving a public land application was closed. 
Thereafter, Snyder filed a proper application for a public land 
lease on the tract. Dorough’s acquiescence in what was 
equivalent to a rejection of his public land application for the 
NEYSWY, sec. 7 continued through his acceptance of an 
acquired land lease for the tract. It was not until a consider- 
able time efter Snyder had received his lease that Dorough 
attempted to reassert his rights under his original application. 
In accordance with the Edmonson et al. decision, it must be 
held that he had lost his preference right to a public land lease 
on the tract in question when he did not appeal from what was 
the equivalent of a rejection of his application for a public land 
lease on the land. Consequently, Dorough’s petition for the 
reinstatement of his original application as to the NEY4SW%, 
sec. 7 must be denied. 

The appellants contend that in any event they were 
entitled to a notice of contest pursuant to 43 CFR, Part 221, 


* The case record on Dorough’s application contains a status sheet dated 
October 21, 1948, which carried the following item under “Conflicts” : “Hd 024 
344'Bis (O & G res’d act 7/17/14) as to NE SW sec. 7.” This clearly 
showed that the oil and gas deposits in the tract had not been patented and 
later reacquired by the United States but that they had never lost their 
public domain status. If Dorough had checked the case file after receiving 
the erroneous letter of January 25, 1949, he would have noted the in- 
consistency between the letter and the status sheet. 
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but did not receive such notice, and that they were therefore 
deprived of an opportunity to answer or defend. The per- 
tinent regulation governing the initiation of contests provides: 


Contests may be initiated by any person seeking to 
acquire title to, or claiming an interest in, the land 
involved, against a party to any entry, filing, or other 
claim under laws of Congress relating to the public 
lands, because of priority of claim, or for any sufficient 
cause affecting the legality or validity of the claim, not 
shown by the records of the Bureau of Land 
Management. (43 CFR 221.1 (a).) 


Thus, even assuming that a conflict between two applicants 
for an oil and gas lease may provide the basis for a contest, the 
fact that all of the matters affecting the validity of lease 
BLM-A 016898 are shown by the records of the Bureau of 
Land Management prohibits the initiation of a contest by 
Snyder. Margaret M. Redmond, A-25907 (August 21, 1950). 
This rule has been specifically applied to oil and gas matters. 
Purvis v. Witt, 49 L. D. 260 (1922). 

As to the Appellants’ assertion that they were deprived of 
an opportunity to answer or defend, it appears that the de- 
cision of February 16, 1954, canceling in part The Texas Com- 
pany lease stated: “This action will become final thirty days 
from receipt hereof. The right of appeal is allowed. * * *” 
Within the 30-day period the appellants filed notice of appeal 
and thereafter have filed a brief and a reply brief. They have 
had an opportunity to support their position to the fullest 
extent. There is no indication that there are matters of fact 
or law which they have been unable to present for the con- 
sideration of the Department. 

Although it might have been better practice for the Director 
of the Bureau of Land Management in this case to issue a no- 
tice to the appellants to show cause why their lease should not 
be canceled as to the NEY4SW)¥ sec. 7 (cf. 48 CFR, 1952 Supp.., 
192.42 (m)), the procedure followed in this case has not injured 
the appellants. The final authority in the Department to can- 
cel the lease rests with the Secretary who may exercise his su- 
pervisory authority at any stage of the proceedings. Levi 

412495—57——_3 
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Hughes et al., A-26612 (April 28, 1952). Thus the Secretary © 
might in the first instance have assumed control of the proceed- 
ings to cancel the lease as to the NE144SW% sec. 7. If the 
Secretary had done so, the appellants could not properly con- 
tend that the Director should first have considered and decided 
the matter. The appellants, having had the opportunity to 
present their case fully at the highest level in the Department, 
cannot rightly complain of defective consideration below. 
(Id.) 

Therefore, pursuant to the authority delegated to the Solici- 
tor by the Secretary of the Interior (sec. 23, Order No. 2509, 
as revised; 17 F. R. 6794), the decision of the Chief, Division 
of Minerals, Bureau of Land Management, is affirmed and 
Dorough’s petition for the reinstatement of application Bis- 
marck 025004 as an application for a public land lease on the 
NEYSW, sec. 7 is denied. 


(Sgd) Cuarence A. Davis, 
Solicitor. 
Answer 


(Filed January 12, 1955) 
First DEFENSE 


The complaint fails to state a claim upon which relief can 
be granted against the defendant. 


SECOND DEFENSE 


The United States is an indispensable party but it has not 
consented to be sued in this action. 


THIRD DEFENSE 


Mr. John Snyder is an indispensable party but he has not 
been joined as a party. 


FourtH DEFENSE 


1. Defendant denies the allegations of paragraph 1 of the 
complaint. 
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2. Defendant admits that the plaintiff is a corporation or- 
ganized and existing under the laws of the State of Delaware, 
and is without information sufficient to form a belief as to the 
other allegations of paragraph 2 of the complaint. 

3. Defendant admits the allegations of paragraph 3 of the 
complaint. | 

4. Defendant admits that he is authorized to issue oil and | 
gas leases covering certain lands and deposits owned by the 
United States under the Mineral Leasing Act of February 25, 
1920, 41 Stat. 449, as amended, and the Mineral Leasing Act 
for Acquired Lands of August 7, 1947, 61 Stat. 913. Defend- 
ant is advised and believes that the other allegations of para- | 
graph 4 of the complaint are conclusions of law which do not | 
require answer and, therefore, they are neither admitted nor | 
denied. 

5. Defendant admits the allegations of paragraph 5 of the 
complaint. 

6. Defendant admits the allegations of paragraph 6 of the ! 
complaint. With respect to the allegation that “On or about ! 
February 3, 1949, the said Dorough, in writing, requested the | 
Interior Department to treat his application, Bismarck 025004, 
as an acquired lands application, * * *,” defendant states that 
this written request is not in the Department of the Interior 
files, Bismarck 025004 or BLM-A 016898, but in view of plain- ! 
tiff’s allegation it is assumed that the written request was made 
and that it has been misfiled or otherwise misplaced. Further 
answering paragraph 6, defendant alleges: 

On April 11, 1940, the United States issued a patent to Sel- 
mer K. Danielson for the NEY%SW% sec. 7, the forty acres in | 
controversy here.. The patent provided that the coal and the ! 
oil and gas deposits were reserved to the United States. In | 
1942 Danielson and his wife reconveyed the tract to the United 
States by a warranty deed and title has since then been in the 
United States. 

In April 1948 the published regulations of the Department 
of the Interior provided specifically that applications for oil 
and gas leases of public domain lands or deposits under the | 
Mineral Leasing Act of February 25, 1920, as amended, must 
be filed in the District Land Office of the state where the land | 
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was situated and that applications for oil and gas leases of 
acquired lands under the Mineral Leasing Act for Acquired 
Lands of August 7, 1947, must be filed with the Bureau of 
Land Management, Department of the Interior, Washington, 
D. C. The regulations relating to public domain lands or 
deposits required that certain information be included in ap- 
plications for leases and the regulations relating to acquired 
lands provided for additional information to be furnished in 
applications for leases of those lands. 

In April 1948, and at all times thereafter, the records of 
the Bureau of Land Management Office in Bismarck, North 
Dakota, and (after the closing of that office on July 30, 1948) 
in Billings, Montana, disclosed the status of land in North 
Dakota so far as its disposition by the United States was 
concerned. i. e., patented without reservation of minerals, 
patented with a reservation of minerals or unpatented with 
complete title in the United States. The records of the Bureau 
of Land Management in Bismarck, North Dakota, and later in 
Billings, Montana, contained no information concerning the 
reacquisition of lands by the United States, but that informa- 
-tion and also information concerning the disposition of land 
by the United States were available in the lands records of 
McKenzie County, North Dakota. 

On April 19, 1948, Thomas G. Dorough filed with the Dis- 
trict Land Office, Bureau of Land Management, Bismarck, 
North Dakota, an application under the Mineral Leasing Act 
of February 25, 1920, as amended, for an oil and gas lease 
covering 2,080 acres, including the NE14SW), sec. 7. The 
application described approximately thirty-two separate 
parcels of land in nine different sections. Notwithstanding 
the provisions of the regulations of the Department of the In- 
terior and the information available to Dorough from the 
records of the District Land Office of the Bureau of Land 
Management and the land records of McKenzie County, ap- 
proximately twenty-three of the parcels included in the ap- 
plication were acquired lands. As to those parcels, the filing 
of the application in the District Land Office was contrary to 
the regulations of the Department of the Interior, the applica- 
tions were defective in that they did not contain the informa- 
tion required in connection with applications for acquired 
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lands and those parcels could not be leased under the Mineral 
Leasing Act of 1920, as amended. Two of the parcels de- 
scribed in the application were in private ownership. In a 
letter dated January 19, 1949, addressed to the Bureau of Land 
Management Office in Billings, Montana, Dorough stated: 


Since filing the above numbered oil and gas lease appli- 
cation, I have learned that applications for acquired 
lands should be filed direct to Washington, D.C. There- 
fore, if any part of this application is considered ac- 
quired land, please accept this letter as formal notice 
that it is my desire that the matter be forwarded to your 
proper land office in order that an oil and gas lease can 
be issued. 


In replying to this letter on January 25, 1949, the Regional 
Chief of Adjudication, Region III, informed Dorough that of 
the lands included in his application only certain lands in sec- 
tions 5 and 8 were public domain land. He then said: 


In view of the fact that the above land is the only land 
that may be included in a lease under the leasing act 
of February 25, 1920, it is suggested that you file a new 
application covering the balance of the land. Such ap- 
plication should be field direct in the Bureau of Land 
Management office in Washington, D.C. Your appli- 
cation should clearly show that it is an application for 
acquired land. 


The information contained in the letter of January 25, 1949, 
as to the status of the lands was correct as to the parcels in 
sections 5 and 8, and it was correct with respect to all of the 
remaining parcels in the application except two of the parcels. 
The records of the District Land Office and the status sheet 
prepared in connection with the processing of the application 
disclosed that two of the parcels, including the NESW, 
sec. 7, were public domain land or deposits, but through error 
the letter of January 25, 1949, did not include those parcels 
in describing the public domain land subject to leasing under 
the Act of February 25, 1920, as amended. The correct status 
of these two parcels could have been ascertained by Dorough 
by inspecting the records in the District Land Office or the land 
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records of McKenzie County, North Dakota. Dorough failed 
to file 2 new application for the acquired lands included in his 
original application as suggested in the letter of January 25, 
1949. Instead he filed a new public domain application for 
the lands in sections 5 and 8, and pursuant to Dorough’s spe- 
cific request, the original application as to the balance of the 
lands was forwarded to Washington, D. C., for processing as 
an acquired lands application. The application was rejected 
as to one parcel because it was public domain land and not ac- 
quired land, and as to the two parcels in private ownership. 
Thereafter an acquired lands lease, BLM-—A 016898, was issued 
to Dorough for the otker parcels, and because of error the NE, 
SWI, sec. 7 was included in the lease. 

7. Defendant admits the allegations of paragraph 7 of the 
complaint except defendant alleges that the application of John 
Snyder was filed on May 14, 1951. Further answering para- 
graph 7, defendant alleges that Snyder’s application was filed 
under the proper statute and regulations and he was the first 
qualified applicant to file and to maintain a proper application 
for a lease of the NE14SW){ sec. 7. 

8. Defendant admits the allegations of paragraph 8 of the 
complaint except defendant alleges that the assignment from 
Dorough to the plaintiff was approved by the Manager of the 
Bureau of Land Management Land Office at Billings, Montana, 
not by defendant’s predecessor, on January 21, 1953, effective 
as of June 1, 1952. 

9. Defendant is without information sufficient to form a 
belief as to the truth of the allegations of paragraph 9 of the 
complaint. 

10. Defendant admits that by letter dated January 22, 1954, 
to the Director, Bureau of Land Management, John Snyder 
requested the cancellation of lease BLM-—A-016898 as to the 
NEYSW), sec. 7, on the ground that the lease of that land had 
been issued in error since the land was not “acquired”; de- 
fendant further admits that on February 16, 1954, defendant’s 
subordinate canceled lease BLM—A 016898 to the extent of the 
above-described forty acres without prior notice to plaintiff or 
Dorough. Defendant alleges that plaintiff and Dorough were 
notified of the decision of cancellation on February 23, 1954, 
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advised that the action would become final thirty days there- 
after and that they had the right of appeal. Defendant denies 
all other allegations of paragraph 10 of the complaint. 

11. Defendant admits the allegations in the first three sen- 
tences of paragraph 11 of the complaint and denies ali other 
allegations of that paragraph inconsistent with or contrary to 
the following allegations. Defendant alleges that the basis 
for the opinion is found in the entire opinion and not in one 
isolated sentence, that Dorough abandoned and withdrew his 
application for a lease under the Mineral Leasing Act of Feb- 
ruary 25, 1920, and that the lease to plaintiff’s predecessor was 
issued in error and in violation of preference rights conferred 
by statute. Defendant alleges that the cancellation of lease 
BLM-—A 016898 as to the NEY%SW4, sec. 7 was correct and 
lawful, was within the authority granted to the Secretary of 
the Interior, and was not arbitrary or capricious. 

12. Defendant is advised and believes that the allegations 
of paragraph 12 of the complaint are conclusions of law which 
do not require answer and, therefore, they are neither ad- 
mitted nor denied. 

13. Defendant is advised and believes that the allegations 
of paragraph 13 are conclusions of law and arguments which 
do not properly require answer and, therefore, they are neither 
admitted nor denied. 

14. Defendant admits that plaintiff has exhausted its ad- 
ministrative remedy and denies the other allegations of para- 
graph 14 of the complaint. 

15. Defendant denies the allegations of paragraph 15 of 
the complaint. 

Wherefore, defendant demands judgment dismissing the 
complaint and for costs. 


P. W. M., 1/5/55, 
Perry W. Morton, 
Assistant Attorney General, 
W. H. W., 
Watter H. WILuIAMs, 
Attorney, 
Room 2135, Department of Justice, 
Attorneys for defendant. 
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I hereby certify that on the 12th day of January 1955, a copy 
of the foregoing answer was mailed to Whiteford. Hart, Car- 
mody & Wilson, 815 15th Street, N. W., Washington, D. C. 

Walter H. Williams. 
Water H. WILLIAMS. 


Order granting intervention 
(Filed March 8, 1956) 


Upon consideration of the Motion of John Snyder to Inter- 
vene as a Defendant in the above cause, and it appearing that 
none of the parties objects, it is ordered, adjudged and decreed, 
that John Snyder is granted leave to intervene and is made 
2 party defendant in the above cause. 

(S) Epwarp A. Tamo, 
Judge. 
Date: March 8th, 1956. 
We do not object: 
(S) John J. Wilson, 
JOHN J. WILSON, 
Attorney for Plaintiff. 
(S) Walter H. Williams, 
Water H. WILLIAMS, 
Attorney for Defendant. 


Answer of John Snyder, intervenor 
Filed March 8, 1956) 


Intervenor adopts the Answer of defendant herein, except 
the Third Defense thereof; and, with respect to the numbered 
paragraphs of the Fourth Defense thereof, identified below, 
intervenor makes the following additional allegations: 

i. In amplification of the allegations of paragraph 6 of the 
defendant’s answer, answering paragraph 6 of the complaint, 
intervenor alleges as follows: 

From the time of the enactment of the Mineral Leasing Act 
for Acquired Lands, and at all times pertinent hereto, the De- 
partment of Interior has consistently interpreted and admin- 
istered that Act as conferring upon the Secretary of Interior 
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an authorization to lease which is separate and distinct from 
that conferred by the Mineral Leasing Act of 1920. The De- 
partment has consistently held that public domain lands can 
be leased only under the Mineral Leasing Act of 1920, and that 
acquired lands can be leased only under the Mineral Leasing 
Act for Acquired Lands. The Department has consistently 
required that separate applications be made for oil and gas 
leases with respect to lands subject to lease under one or the 
other of the two statutes. The Department has consistently 
held that, where, as was true of the application upon which 
the lease to plaintiff’s assignor was issued, an application for 
a lease of acquired lands under the Mineral Leasing Act for 
Acquired Lands, includes public domain lands which are sub- 
ject to leasing only under the Mineral Leasing Act of 1920, the 
application must be rejected with respect to the public domain 
lands improperly included in it. Further, the Department 
has consistently held that such an application confers no pref- 
erence right to an oil and gas lease of such lands under the 
Mineral Leasing Act of 1920; and that if public domain lands 
are erroneously included in a lease issued under the authority 
conferred by the Mineral Leasing Act for Acquired Lands, as 
was true of the 40 acres at issue here, the issuance of the lease 
is without authority of law with respect to an intervening 
proper applicant such as the intervenor, and is subject 
to cancellation. 

Duly authorized officials of the Department of Interior have 
determined, and intervenor alleges, that this consistent admin- 
istrative decision, practice, and procedure, is required by the 
Mineral Leasing Act of 1920 and the Mineral Leasing Act for 
Acquired Lands; that it is necessary to effectuate the purposes 
of said statutes, and that it is not in any way in conflict there- 
with. This determination was based in part upon the follow- 
ing reasons. 

(a) The Mineral Leasing Act of 1920 and the Mineral Leas- 
ing Act for Acquired Lands are by their express terms mutually 
exclusive; the former applying only to public domain lands, 
the latter only to acquired lands. 

(b) The problems dealt with in the two statutes are mate- 
rially different. The ownership interest of the United States 


412495—57——__4 

















24a, 


in public domain lands is a present undivided interest; while 
in acquired lands it is frequently only fractional or in futuro. 
. Public domain lands are in large part vacant and unappropri- 
ated, and are under the jurisdiction of the Department of 
Interior itself; while acquired lands are subject to a variety 
of primary uses, to differing statutory conditions and limita- 
tions, and to the control of many different agencies of the gov- 
ernment. At the time of the passage of the Mineral Leasing 
Act for Acquired Lands in 1947, the Department of Interior 
had developed a comprehensive system of records and pro- 
cedures suitable for leasing public domain lands on a nation- 
wide basis under the Mineral Leasing Act of 1920; but it had 
no such records or procedures suitable to the leasing of ac- 
quired lands, and lacked even the basic information as to the 
title to such lands, which was available only to the acquiring 
agency. 

(c) The provisions of the two statutes were materially dif- 
ferent. The Mineral Leasing Act for Acquired Lands pro- 
vided that no acquired land could be leased without the prior 
consent of the acquiring agency, and then only upon such con- 
ditions as that agency might prescribe. The two statutes pro- 
vided for a completely different disposition of income from 
leases under each statute. There was a limitation as to the 
total acreage one person could lease under each statute; and 
leases under one statute were not chargeable to the other. The 
Mineral Leasing Act for Acquired Lands contained special 
provisions which were not contained in the Mineral Leasing 
Act of 1920 concerning leasing of fractional and future inter- 
ests, and for the collection of title information as to acquired 
lands from the acquiring agencies. 

(d) The information required in an application for an ac- 
quired lands lease was materially different from that required 
in an application for a public lands lease. An acquired lands 
application must contain a statement of the applicants interest 
in other acquired lands; a public lands application must con- 
tain this information as to public lands. An acquired lands ap- 
plication must contain special information where the interest 
is future or fractional, and, where practicable, information 
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which will enable the Department of Interior to identify the 
agency involved and locate the records as to title. 

(e) Applications for acquired lands leases were filed in Wash- 
ington; applications for public lands in the appropriate field 
office. 

(f) Different lease forms were provided for acquired lands 
and public lands, and the contents of the two leases differed 
materially. Each was made subject to the appropriate, and 
different, statute and regulations. Each designated the par- 
ticular, and different, government official empowered to exer- 
cise authority with respect to operations under the lease. 

(g) It was necessary to, and the Department did, process 
applications for acquired land leases entirely separately from 
applications for public domain leases. Public domain appli- 
cations were filed and largely processed in the field, but acquired 
lands applications were filed in Washington and entirely proc- 
essed there. The processing of applications under the two 
statutes in Washington was handled by separate units within 
the Department staffed by different personnel. The two types 
of applications were checked against different records, located 
in physically separated places, and were subject to distinct 
docket control systems. Acquired lands applications were sub- 
ject to processing that was unnecessary with respect to public 
domain applications. Leases under the two statutes were ex- 
ecuted by different officials under distinct delegations of au- 
thority. Lease revenues were collected and distributed through 
distinct fiscal systems. Changes in administrative forms and 
procedures under each of the statutes were made independently 
of the other to meet the differing problems presented. 

(h) The filing of mixed applications under both statutes for 
a lease of both public domain and acquired lands would ren- 
der ineffective the regulatory provisions designed to secure 
differing information required for the proper administration of 
the two leasing programs. It would make it difficult if not 
impossible for the Department of Interior to enforce the ap- 
plicable acreage limitation. It would make it difficult if not 
impossible for either the Department or other applicants to 
determine whether the land involved were open to leasing, and 

hence would necessarily lead, as it did in the present instance. 
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to filing of overlapping applications on the same lands, to un- 
settled lease titles, and to hardship and expense upon the gov- 
ernment, the conflicting claimants and the courts. It would 
prevent the Department from utilizing the separate admin- 
istrative processes which are essential to the effective admin- 
istration of the two statutes, and would deny the Department 
the vital administrative flexibility that arises from the possi- 
bility of making independent changes in the separate admin- 
istrative processes. It would inevitably result, as it did in 
the present instance, in the issuance of oil and gas leases under 
the wrong statute. In addition to the inherent lack of au- 
thority which would require cancellation of such leases, the 
issuance of leases under the wrong statute would result in a 
failure to incorporate in the lease the provisions necessary 
to protect the government’s divergent interests under the two 
statutes, and make it administratively difficult, if not impos- 
sible, to effectuate the statutory requirements designed to 
protect the primary use for which acquired lands were ac- 
quired, and to assure the distribution of lease revenues in ac- 
cordance with the intent of Congress. 

(i) The consistent administrative practice of the Depart- 
ment of Interior requiring separate applications under the two 
statutes, and denying a preference right to lease lands im- 
properly included in a mixed application, is an application of 
the more general principle consistently applied by the Depart- 
ment that an applicant who has earned a statutory preference 
to rights in government-owned lands by an application under 
the proper statute and regulation, cannot be deprived of that 
right by a purported grant issued to another in disregard of it. 

2., In amplification of the allegations of paragraph 7 of the 
defendant’s answer, answering paragraph 7 of the compaint, 
intervenor alleges as follows: 

On or about May 11, 1951, intervenor examined the ap- 
propriate records at the Land Office in Billings, Montana to 
determine the availability for leasing of the 40 acres of land 
involved in this proceeding. Those records disclosed that the 
mineral rights in this land were in the public domain, and 
subject to lease under the Mineral Leasing Act of 1920. A 
check of all of the available records disclosed no pending ap- 
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plication for lease and no lease relating to these lands. In- 
tervenor had no notice, actual or constructive, of the acquired 
lands application filed by plantiff’s assignor. Record of such 
acquired lands application was available only in Washington. 
Intervenor knew, and it was a matter of common knowledge 
among those engaged in the business of acquiring oil and gas 
leases, that public domain lands were subject to lease only by 
application under the Mineral Leasing Act of 1920, and there 
was no reason to check the records of acquired lands applica- 
tions in Washington when the land in question was in the 
public domain. Intervenor filed a proper public domain lands 
application for lease of the 40 acres in issue in reliance upon 
the record showing that said lands were available for leasing. 

Intervenor’s application for a public domain lands lease was 
not initially rejected as to the 40 acres in question on the ground 
plaintiff alleges, that said acreage was acquired lands, but 
rather on the ground that said acreage had been patented by 
the United States without reservation of oil and gas rights. 
In any event, intervenor did not acquiesce in this erroneous 
decision of the Department official as plaintiff’s assignor did, 
but discharged the obligation imposed upon him by the ap- 
plicable regulations by appealing therefrom. The Department 
was thus given the opportunity to correct its error, and did 
so by revoking the earlier decision and properly including said 
40 acres in intervenor’s valid public domain lands lease. 

3. In amplification of the allegations of paragraph 8 of the 
defendant’s answer, answering paragraph 8 of the complaint, 
intervenor alleges as follows: 

Intervenor’s valid public lands application for lease of the 
40 acres of public lands in issue was filed and of record for 
over six months before the effective date of the purported 
acquired lands lease issued to plaintiff’s assignor effective De- 
cember 1, 1951. Intervenor’s valid public lands application 
was of record and within the constructive if not actual notice 
of plaintiff for over 11 months before the date upon which 
plantiff alleges that it took an assignment of said purported 
lease. - : 

4. In answer to paragraph 9 of the compaint, intervenor 
alleges as follows: 
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In addition to the facts alleged in the preceding paragraph, 
intervenor’s valid public lands lease was amended to include 
the 40 acres in question on April 24, 1953, and was thereafter 
of record in the appropriate records of the Department of 
Interior; and on October 13, 1953 intervenor also recorded said 
lease in the Office of the Register of Deeds, McKenzie County, 
North Dakota. The Charlson Field, in which the 40 acres in 
question are located, was discovered by the Amerada Petroleum 
Corporation, which completed the first well in about August, 
1952, over 14 months after intervenor’s proper application for 
lease was filed and recorded with the Department of Interior. 
The plaintiff did not complete its first well in the Charlson 
Field until more than a year later—in September 1953—more 
than two years after intervenor’s application was of record, and 
more than four months after the amendment of intervenor’s 
valid lease to include the 40 acres in question. Intervenor’s 
lease of the 40 acres in question was recorded in the lands rec- 
ords in the county in which said 40 acres are located before a 
well was drilled closer than approximately one mile from said 
land. If plaintiff relied upon their purported acquired lands 
lease to their damage, that reliance, and damage, if any, was 
wholly unwarranted and resulted from plaintiff’s gross care- 
lessness in failing to check the records available to the public 
generally, including plaintiff. 

5. In amplification of the allegations of paragraph 11 of 
defendant’s answer, answering paragraph 11 of the complaint, 
intervenor alleges as follows: 

From the time of the enactment of the Mineral Leasing Act 
for Acquired Lands and at all times pertinent hereto, when a 
mixed application was filed, like the application filed by plain- 
tiff’s assignor, the Department of Interior has sought to in- 
form the applicant so that he may file a proper application and 
obtain the preference provided by the appropriate statute. 
However, as a matter of consistent administrative decision and 
practice, the Department has held that the obligation to file a 
proper application in accordance with the applicable statute 
and regulations rests finally upon the applicant; that the 
statutory preference cannot be obtained unless applicant com- 
plies with the applicable statute and regulations; and that 
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where personnel of the Department fail to advise an applicant 
that his application is filed under the wrong statute, or, as in 
the case of plaintiff’s assignor, furnishes the applicant with 
partially inaccurate information with respect thereto, the 
failure or inaccuracy of the personnel of the Department can- 
not create a right in the applicant to the preference to a lease 
which is available under the proper statute only upon com- 
pliance with its terms and the terms of the applicable 
regulations. 

Duly authorized officials of the Department of Interior have 
determined, and intervenor alleges, that this consistent course 
of administrative decision and practice is required by the 
Mineral Leasing Act of 1920 and the Mineral Leasing Act for 
Acquired Lands, that it is necessary to effectuate the purposes 
of said statute, and that it is not in any way in conflict there- 
with. This determination was based in part upon the follow- 
ing reasons: 

(a) The reasons alleged in subparagraphs (a) through (i) 
of paragraph 1 hereof. 

(b) The determination referred to is in part an application 
of the more general long-established rule of the Department 
of Interior that where an applicant acquiesces in an erroneous 
rejection of his application by an official of the Department, 
he loses his rights as against a subsequent applicant. It is the 
judgment of the Department of Interior, based upon the 
experience of the Department over the years in administering 
the laws of the United States relating to the disposition of 
lands, that this general long-established rule is necessary in the 
interests of certainty in lease titles, and of according finality 
to administrative action. 

Wherefore, intervenor demands judgment dismissing the 
complaint and for costs. 


JAMES R. BROWNING, 
PrertMAN, Lyons & BROWNING, 
1021 Tower Building, Washington 5, D.C.., 
Attorney for John Snyder. 
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Stipulation 
(Filed May 21, 1956) 


It is hereby stipulated by counsel for the parties that the 
following documents may be received in evidence without 
further proof, reserving to each party the right to contend that 
any fact established thereby is irrelevant or immaterial: 

1; The Affidavit of Oscar E. Collins, dated February 16, 
1956, which is Attachment C to the Motion of John Snyder for 
summary judgement filed March 8, 1956, is by reference made 
Exhibit A to this stipulation. Markings of emphases on page 
2 of Ex. 2 treated as nonexistent. 

2. The certified copy of page 195 from the North Dakota 
Tract Book, Volume No. 185, in the Bureau of Land Manage- 
ment in Washington, D. C., filed April 17, 1956, and marked 
Pl. Ex. 1, is by reference made Exhibit B to this stipulation. 

3. The certified copy of the page of the Tract Book in the 
Bureau of Land Management, Land Office, Billings, Montana, 
pertaining to Section 7, Township 153 North, Range 95 West, 
5th P. M. North Dakota. certified by Orval G. Hadley, 
Manager, on April 19, 1956, and marked PI. Ex. 2, is by refer- 
ence made Exhibit C to this stipulation. 

4. The copy of an opinion dated August 10, 1954, of Clarence 
A. Davis, Solicitor, which is attached to the complaint is by 
reference made Exhibit D to this stipulation. 

5. The Affidavit of T. O. H. Mattson, dated April 20, 1956. 
and filed April 26, 1956, is by reference made Exhibit E to this 
stipulation. 

6. A copy of a notice of appeal dated March 17, 1954, by 
Thomas G. Dorough and The Texas Company and filed in the 
Bureau of Land Management on March 22, 1954, is attached 
hereto as Exhibit F. 

7.,A copy of the page of the serial register in the Bureau of 
Land Management. Land Office, Billings, Montana, pertaining 
to the patent Bismarck 024344 issued to Selmer K. Danielson 
is attached hereto as Exhibit G. 

8. A copy of a memorandum dated January 28, 1954, from 
Manager, Land Office, Billings, Montana, to Director, Bureau 
of Land Management, is attached hereto as Exhibit H. ,, 
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9. A copy of a patent dated April 11, 1940, from the United 
States to Selmer K. Danielson, recorded December 19, 1952, in 
Deed Book 67, page 45 of McKenzie County, North Dakota, is 
attached hereto as Exhibit I. 

10. A copy of a deed dated January 2, 1942, from Selmer K. 
Danielson and Helen Danielson, recorded January 22, 1942, in 
Deed Book 42, page 300, of McKenzie County, North Dakota, 
is attached hereto as Exhibit J. No stipulation as to time of 
placing and effect of legend on reverse side of patent: “Return 
to the Texas Co., Box 1161, Bismarck, N. D.” 

11. Assignment of lease by Dorough to plaintiff dated April 
21, 1952, and filed May 8, 1952, with application of plaintiff for 
approval; and decision of Land Office, January 21, 1953, ap- 
proving assignment. 


(S) Joun J. Witson, 
(S) Pxrup §. Preyssr, 


Attorneys for Plaintiff. 
(S) Watrer H. WriuraMs, 

Attorney for Defendant, Clarence A. Davis. 
(S) James R. Brownine, 

Attorney for Defendant, John Snyder. 


STIPULATIONS AND STATEMENTS OF COUNSEL AT THE TRIAL ON 
JUNE 25, 1956 


At the trial on Monday, June 25, 1956, in the District Court, 
before Honorable Robert N. Wilkin, United States District 
Judge, sitting by designation, it was stipulated and agreed by 
counsel for the contesting lessees (namely, plaintiff The Texas 
Company and intervenor-deferidant John Snyder) that in the 
final judgment of the Court determining which party has the 
valid lease, the Court may and should order said parties to take 
all steps necessary to clear the title of the successful lessee to 
the leasehold, including surrender of the lease of the unsuccess- 
ful lessee to the Secretary of the Interior and the correction of 
the record in McKenzie County, North Dakota, through the 
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execution of any necessary documents and howsoever; except 
the stipulation was not to apply in the event that the Court’s 
decision was based upon a finding that the purported cancella- 
tion of plaintiff’s lease was not effective because of the lack of 
a judicial proceeding (Tr. 60-62, 73-78). 

It was further stipulated and agreed by all the parties that 
the processing of applications to the Department of Interior for 
oil and gas leases of acquired lands was suspended by that De- 
partment for a substantial part of the period from the passage 
of the Mineral Leasing Act for Acquired Lands on August 7, 
1947, until October 13, 1950 (Tr. 70-71). 


DURING DEFENDANT'S OPENING STATEMENT THE FOLLOWING 
OCCURRED (TR. 66) 


The Court. The Acts of 1920 and 1947. 

Mr. WiuuraMs. Yes. The defendant says that those acts are 
separate authorities to lease, and that separate leases must be 
issued under each Act. 

At the time that Mr. Dorough filed his application in 1948 
he filed a public domain application. The land was in fact 
public domain that we are dealing with here, but 80 percent 
of the land that he applied for was acquired land, and at that 
time applications for acquired land had to be filed in Wash- 
ington and not in the field. 

Mr. Dorough made the first mistake here, I think. He filed 
an application most of which should not/have been filed in the 
District Land Office, and in his first letter to the District Land 
Office he said: 


Since filing the above application I have learned that 
applications for acquired land should be filed in Wash- 
ington. 

In other words, he, I think it is quite clear, had not even read 
the regulations governing the leasing of acquired lands before 
he filed his application. 

He did have a proper application at that time for a public 
land lease on this 40 acres, but he didn’t have a good applica- 
tion for the rest of it. 


* * * * * 
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During the presentation of defendant’s case the following 
occurred (Tr. 68-70) 


The Courr. Let me inquire. Could the Land Office have 
granted a lease on that part of the application which covered 
public land at that time? 

Mr. WiuuraMs. In 1948 the Manager of the District Land 
Office could have granted a lease on the public land; he could 
not grant a lease on acquired land. The authority to do that 
was in Washington. The public land authority as to public 
land leasing had been delegated to him; yes, sir. 

The Court. He said in his letter, as I remember, there were 
about 200 acres that were still public domain. 

Mr. WiuraMs. That is correct. 

The Court. And he could have issued a lease for that and 
excluded the rest on that application, could he? 

Mr. WiuuiaMs. He could have. 

The Court. That would not have covered the 40 acres. 

Mr. Wituiams. The Manager could have. He made a mis- 
take here, there is no auestion about that, but I want to state 
that the state records on which the Manager relied were equally 
available to Mr. Dorough. The law says that the records of 
the District Land Office are public records open to inspection, 
and Mr. Dorough would have looked at exactly the same rec- 
ords; and the Serial Register in the District Land Office I think 

was quite sufficient to put anybody on notice that the land 
was in fact public land. 

The Court. I raised the point only to make sure that J 
understood your contention. I wondered if you were contend- 
ing that that application did not warrant the lease at all of 
any kind. 

Mr. Wituiams. No, I am not making that contention. 

The Court. I see. 

Mr. WiuuiaMs. If all information had been correct, what 
the Manager could have done was to grant a lease on all of the 
public land in the application; reject the application as to all 
of the rest of the land. 


The Court. I see. 
Mr. Wiutiams. And as a matter of fact, Mr. Dorough in- 


cluded two tracts of privately owned land in which the United 
States had no interest whatsoever. 


* * * * 
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DURING THE PRESENTATION OF THE ARGUMENT FOR THE PLAIN- 
TIFF, THE FOLLOWING OCCURRED (TR. 80-82) 


Mr. Witson. * * * 
Your Honor, it is nct now before us, but there has been in 
this record a great discussion about mixed applications, partly 


for acquired lands and partly for public domain lands “ 


what has to be done with a mixed applicatién. 

The Court. In view of Mr. Williams’ concession, which 
you properly said was forthright, I don’t think you need to 
discuss that. That’s why I asked the question. 

Mr. Wixson. Yes, sir; good. 

Mr. Browninoc. There is not perhaps the opportunity but 
I do not think that would be justified from the defendant-inter- 
venor’s point of view. I think it is perfectly clear that sep- 
arate applications under the two statutes were required and 
are required. 

The Courr. And it would be your contention areas to 
the statement of Mr. Williams? 

Mr. Brownine. I do not believe Mr. Williams fitended to 
say to the contrary, sir. 

What Mr. Williams was saying, if I understood it—and per- 
haps I should let him speak for himself-——— 

Mr. Wirison. I will sit down, Your Honor. 

Mr. Wruurams. I said, and if I didn’t I will restate it, that 
the original application was a good application, as is stated 
in the Solicitor’s opinion, for the public lands included in it. 

The Court. Yes, and a valid lease could have issued. 

Mr. WiuuiaMs. For the public land only. 

The Court. For the public land. 

Mr. WiuuiaMs. That is correct, but it was not a good ap- 
plication; it was wholly invalid as to the acquired land. 

The Court. Yes. 

Mr. WiuuiaMs. If it had been maintained then it would 
have been a different result, but it was not maintained. 

The Courr. I was going:on to say to Mr. Wilson that so far 
as the Secretary of the Interior is concerned you could move 
to your next point and discuss what is the effect of what hap- 
pened thereafter. 

Mr. Witson. Thank you. 

The Courr. And I am not precluding Mr. Browning. He 
is entitled to his day in court. 
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Tuomas G. DoroucH 
OIL LEASES—ROYALTIES 


424 CoNTINENTAL O1L BUILDING, 
DENVER 2, COLORADO, 
January 19, 1949. 


Re: Bismarck Serial #025004 


UnitTep States DEPARTMENT OF INTERIOR, 
Bureau of Land Management, 
826 Stapleton Building, Billings, Montana. 


Dear Sims: To date I have received no word from the 
United States Department of Interior, Bureau of Land Man- 
agement, pertaining to my oil and gas lease application, Bis- 
marck Serial #025004. It is my understanding that Federal 
Government lands in North Dakota are now being handled 
by your office. 

Since filing the above numbered oil and gas lease application, 
T have learned that applications for acquired lands should be 
filed direct to Washington, D. C. Therefore, if any part of 
this application is considered acquired land, please accept this 
letter as formal notice that it is my desire that the matter be 
forwarded to your proper land office in order that an oil and 
gas lease can be issued. 

Very truly yours, 
THomas G. DorovucH. 

TGD:es. 


412495—57——_6 
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UNITED STATES DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 
Region III, Bismarck 025004 


326 STAPLETON BUILDING, BILLINGS, MONTANA, 
January 25, 1949. 
Mr. THomas G. DorovueGs, 
424 Continental Oil Building, 
Denver 2, Colorado. 


Dear Mr. DorouGH: Reference is made to your letter of 
January 19 concerning the above oil and gas lease application. 
The only public domain land included in your application 
is described as: 
T. 153 N. R. 95 W. 
sec. 5, SW14SW14, SW14SE4. 
sec. 8, NW14NE4, NW14NW, SESW. 


In view of the fact that the above land is the only land that 
may be included in a lease under the leasing act of February 25, 
1920, it is suggested that you file a new application covering 
the balance of the land. Such application should be filed di- 
rect in the Bureau of Land Management office in Washington, 
D. ©. Your application should clearly show that it is an ap- | 
plication for acquired land. 

Action will be taken on your application as to the above de- 
scribed land when we receive certain information from the 
Soil Conservation Service of the Department of Agriculture. 

Very truly yours, 
W. H. Burnett, 
Regional Chief of Adjudication. 
WHB:B. 
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Tuomas G. DoroucH 
OIL LEASES—ROYALTIES 


424 CoNTINENTAL O1L BUILDING, 
DENVER 2, CoLORADO, 
February 3, 1949. 
Re: Bismarck #025004 


UNITED STATES DEPARTMENT OF INTERIOR, 
Bureau of Land Management, 
326 Stapleton Building, Billings, Montana. 


(Attention: Mr. W. H. Burnett.) 


GENTLEMEN: I am in receipt of your letter of January 25, 
1949, regarding the above mentioned oil and gas lease ap- 
plication on Government lands. In view of the fact that only 
200 acres of the lands desired proved to have the status of 
vacant, public lands, it is my desire that the entire application 
be forwarded to the Bureau of Land Management, Washing- 
ton D. C., with a request that it be treated as an application 
for an oil and gas lease on acquired lands, thus retaining its 
filing time and date priority. 

Enclosed herewith please find a separate application on the 
following described lands, in connection with other lands. 


Township 153 North, Range 95 West: 
Section 5: SW144SWY%4, SWI4SEY 
Section 8: NW14NE%, NWYNW, SEYSWY 
Section 4: Lot 1 (NENE) 


Very truly yours, 
Thomas G. Dorough 
THomas G. Dorouex, 
424 Cont’l Oil Bldg., Denver, Colo. 


As custodian of the records of the Bureau of Land Manage- 
ment, Land Office, Billings, Montana, I hereby certify the 
above to be a true copy of letter dated February 3, 1949, from 
Thomas G. Dorough to the U. S. Department of Interior, 
relative to oil and gas lease application Bismarck 025004. 


For THE MANAGER, LAND OFFICE, 
S. Bruce SCHUYLER, 
Administrative Assistant. 
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Unitep Srates DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 


Bismarck 024999 O & G, 025002, 025004 
Region III 


326 Stapleton Building, 
Bruuincs, Montana, 
February 4, 1949. 


MEMORANDUM 
To: Director. 
From: Regional Chief of Adjudication. 
Subject: Transmitting oil and gas case files. 
I transmit herewith the following listed case files: 


Bismarck 024999 Thomas G. Dorough. 
| Bismarck 025002 Thomas G. Dorough. 
| Bismarck 025004 Thomas G. Dorough. 


Each of these case files has attached to it a letter from Mr. 
Dorough showing that he wants the application to be con- 
sidered as for acquired land only. 

With the same mail this office received supplemental ap- 
plications by Mr. Dorough under 025000 and 025003, including 
in those applications the public domain land that was included 
in 024999, 025002 and 025004. 

Accordingly, it is suggested you delete from 024999 the 
NW sec. 3, T. 153 N. R. 95 W., and from 025002 the 
SW434SE sec. 15, T. 151 N. R. 95 W., and from 025004 the 
SWY448SW%, SWYSE], sec. 5, NWYZNEY, NWYNWY, 
SEYSW, sec. 8, T. 153 N. R. 95 W. 5th P. M. and that the 
applications be considered as to the balance of the land as 
being for acquired land. 

We have closed the cases as to these three serials. 


(S.) W.H. Burvert, 
Regional Chief of Adjudication. 
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Unitep STaTeEs DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 
WASHINGTON 25, D.C., October 29, 1951. 
DECISION 


Rental required application rejected in part, lease forms 
transmitted 

Acreage, 1669.94. 

Total rental, $835. 

Filing fee, $22. 

Previously paid, $546. 

Balance now due, $311. 

Thomas G. Dorough. 

Acquired Land—Oil and gas. 


Reference is made to the oil and gas lease application iden- 
tified above. 

The application is rejected as to lot 1 sec. 4, the tract being 
public domain land and not acquired land. The NE4%4SE% 
sec. 7, NW14SW1, sec. 6, the privately-owned and the Gov- 
ernment has not reacquired the land. Therefore, the appli- 
cation is accordingly rejected as to such tracts. The appli- 
cation is also rejected as to the SW14SE14, SEYZSWY, sec. 5, 
NWYANEVU, NWYNWH, SEYSWY, sec. 8, embraced in the 
applicant’s oil and gas lease, Bismarck C25003, under the act 
of February 25, 1920 (41 Stat. 437). 

As to the 1669.94 acres remaining in the application, there 
are no conflicting claims or interests of record. Examination 
of the record shows that the applicant is qualified to receive 
a lease. He is allowed 30 days from receipt of notice hereof 
within which to execute the attached lease forms in accord- 
ance with the accompanying instructions and to pay the rental 
in the amount indicated above. Failure to comply within the 





| 
? 
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time allowed will result in the final rejection of the application 
as to the remaining lands without further notice. 
The right of appeal is allowed. 
For the Director: 


L. E. HorrMan, 
Chief, Branch of Minerals, 
Division of Adjudication. 


Attachments. 
EJConover :hir. 
10/9/51. 

Copy to: G.S. 3. 


Form 4-1097 
(Jan. 1948) 


Unitep States DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 
Acquired Lands 
Serial BLM-—A-016898 (North Dakota) 


LEASE OF OIL AND GAS LANDS UNDER THE ACT OF AUGUST 7, 1947 
(61 STAT. 913) 


This indenture of lease, entered into, in triplicate, and to 
take effect as of December 1, 1951, by and between the United 
States of America, through the Bureau of Land Management, 
hereinafter called the lessor, and Thomas G. Dorough, 424 Con- 
tinental Oil Building, Denver, Colorado, party of the second 
part, hereinafter called the lessee, under, pursuant, and subject 
to the terms and provisions of the act of August 7, 1947 (61 
Stat. 913), hereinafter referred to as the act, and to all rea- 
sonable regulations thereunder which are now or hereafter shall 
be in force, which are made a part hereof. 

Witnesseth : 

Section 1. Rights of lessee —That the lessor, in considera- 
tion of rents and royalties to be paid, and the conditions and 
covenants to be observed as herein set forth, does hereby grant 
and lease to the lessee the exclusive right and privilege to drill 
for, mine, extract, remove, and dispose of all the oil and gas 
deposits owned by the lessor except helium gas in or under 
the following-described tracts of land situated in 














Intercat of the 
United States in 
Description oil and gas* 


T. 153 N., R. 95 W., 5th P. M., North Dakota 

sec. 4, S14NE14, SEY%4, SEYSWY,; All 

sec. 5, lots 2,3, SE144NW14,SW14NE\; 

sec. 7, lot 4, E448SWi,; 

sec. 9, NEIZANWY,, NEY; 

sec. 15, NW4%4, NWIANEY,; 

sec. 17, SIGNE14, N14SEYV,; 

sec. 18, lots 1, 2,3, E44NW4, NEY, NEI{SW, 

W1,SE%; 

sec. 19, N14NE4. 
containing 1669.94 acres, more or less, together with the right 
to construct and maintain thereupon all works, buildings. 
plants, waterways, roads, telegraph or telephone lines, pipe 
lines, reservoirs, tanks, pumping stations, or other structures 
necessary to the full enjoyment thereof, for a period of 5 years, 
and so long thereafter as oil or gas is produced in paying quan- 
tities; subject to any unit agreement heretofore or hereafter 
approved by the Secretary of the Interior, the provisions of 
said agreement to govern the lands subject thereto where in- 
consistencies with the terms of this lease occur. 


a + + * 
In witness whereof: 


THe UNITED StTaTES OF AMERICA, 
For THE DIREcTOoOR, 
Bureau oF LAND MANAGEMENT, 
L. E. Horrman, 
Chief, Division of Minerals. 
Tuomas G. DorovucH, 
Lessee. 
H. P. Macav.ey, 
Denver, Colo. 
R. C. JoHNSON. 
Denver, Colo. 
Witnesses to signature of lessee. 


*If the interest of the United States in the oil and gas proves to be larger 
or smaller than the interest stated, the rentals and royalties payable by the 
lessee shall be increased or decreased proportionately. 





47a 
Unitrep Srates DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 
Region IIT 


1245 Norte 29th Srreer 
Bruuincs, Montrana, 
April 23, 1952. 
MEMORANDUM 


To: Chief, Branch of Minerals. 
From: Regional Chief of Administration, Region ITI. 
Subject: Accounting advice 589, acquired lands BLM—A 016898. 


Reference is made to accounting advice 589, BLM-—A 016898 
North Dakota, Thomas G. Dorough, instructing that $546.00 
previously paid be applied. 

After an exhaustive search, it was found that on the abstract 
of moneys received at Bismarck, North Dakota, which list was 
decentralized as the unearned account, appeared the item: 
“$546.00 received April 19, 1948, receipt number 3578924, 
serial number 025004, Thomas G. Dorough, for oil and gas 
lease application”, with the notation “refunded September, 
1950”. 

In checking with the Land Office on serial BLM 025004, it 
was found that the case which was cross-referenced with BLM-— 
A 016898 was closed and advance rental payment refunded by 
the Division of Adjudication. For your information, attached 
is copy of letter stating that the case was closed, together with 
copy of the refund voucher. 

The item of $311.00 mentioned on the accounting advice 
remains in the unearned account of the North Dakota acquired 
lands. Please instruct us further concerning this accounting 
advice inasmuch as the $546.00 referred to has. been refunded. 


Paut W. Howarp, 
Paul W. Howard, 
Regional Chief of Administration. 
Attachments (2). 
ec: Chief of Accounts. 
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SEPTEMBER 23, 1952. 
DECISION 


Acquired Lands—Oil and Gas. 
Additional payment required 


Thomas G. Dorough. 

Reference is made to oil and gas lease, BLM—A 016898, is- 
sued to Thomas G. Dorough, effective December 1, 1951, for 
1669.94 acres of acquired lands in T. 153 N., R. 95 W., 5th P. M., 
North Dakota. 

A check of our records discloses that the sum of $546 paid in 
connection with oil and gas lease application, Bismarck 025004 
on April 19, 1948, was refunded the applicant in September 
1950, at the time the application under serial number 025004 
was closed out on the records of the local land office and trans- 
ferred to this office where it was assigned new serial number 
BLM-A 016898. Therefore, our decision of October 29, 1951, 
in BLM—A 016898 was in error in so far as it stated that the sum 
of $546 had been previously paid and that the balance of $311 
was now due in payment of the first year’s rental in connection 
with the lease offer. In response to decision of October 29, 
1951, applicant returned the executed lease forms, together 
with Check No. 1893, dated November 1, 1951, in the sum of 
$311. However, in view of the foregoing the amount of $546 
is still outstanding and unpaid in this case. 

Accordingly, the lessee is allowed 30 days from notice hereof 
within which to forward $546 in full payment of the first year’s 
rental in connection with the above-described lease. Failure 
to do so will result in the cancellation of the lease without 
further notice. The right of appeal is allowed in accordance 
with the regulations set forth in attached Circular No. 1818. 

For the Director: ; 
L. E. Horrman, 
Chief, Division of Minerals. 
Attachment. 
Copy to RA Reg. III. 
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Unirep States DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND, MANAGEMENT 
OcrTosBEr 23, 1952. 


Serial No. BLM (ND) 023993 
Type of case: O& G 


Mr. JoHN SNYDER, 
P.O. Boz 258, Billings, Montana. 

Address reply to: Manager, Land Office, 1245 North 29th 
Street, Billings, Montana. 

My Dear Mr. Snyper: The application identified above is 
hereby rejected to the extent and for the reasons indicated 
below: 

Rejected in part for the following reasons: 

The NEY4SWY, Section 7, N14SE14 Section 8 were patented 
without oil and gas reservation to the United States under 
serial numbers Bismarck 024344 and Williston 021093. The 
name of the present owners of the oil and gas rights may be 
found in the county records. 

The SWYSEY, Section 5, NWY4ZNE, Section 8 conflicts 
with prior oil and gas lease Bismarck 025003 issued as of April 
1, 1949. 

The action indicated above will become final 30 days from 
receipt of notice hereof without further notice in the absence 
of appeal filed in this office or for failure to meet any require- 
ments made above. 





? 


Manager. 


Registered mail. 
Return receipt. 








dla 


NOvEMBER 3, 1952. 
Mr. Wiuu1aM RippE.t, Manager, 
United States Land Office, 
Department of Interior, Bureau of Land 
Management, 
1245 North 29th Street, Billings, Montana. 


APPEAL FROM DECISION OF MANAGER REJECTING A PART OF OIL 
AND GAS LEASE APPLICATION SERIAL BLM (ND) 023993 


Now comes John Snyder, applicant for lease in the above 
identified case, and respectfully appeals to the director of the 
Bureau of Land Management the decision dated October 23, 
1952 insofar as such decision rejects applicant’s application 
for oil and gas lease on the NE14SW14, Section 7, Twp. 153N, 
Rge. 95W, Fifth Principal Meridian, McKenzie County, North 
Dakota. 

The rejection by the manager of said 40-acre tract was er- 
roneous because said land was patented of Serial No. Bis- 
marck 024344, wherein patentee filed a waiver of all oil and 
gas unto the United States of America under the Act of 
7/17/14. 

This tract of land was entered upon in 1934 and, therefore, 
patentee has no preference right to oil and gas lease. 

Wherefore, your applicant respectfully requests that said 
decision of the manager be set aside and that BLM (ND) 
023993 be corrected so as to include the NE14SWY, Section 7, 
Twp. 153N, Rge. 95W, Fifth Principal Meridian, North 
Dakota. ; 


John Snyder. 
JoHN SNYDER. 
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LAND OFFICE 
1245 NORTH 29TH STREET, BILLINGS, MONTANA 


BLM (ND) 023993 
Marcx 18, 1953. 
DECISION 


Decision of rejection revoked, appeal denied 


Offeror: John Snyder. 

Oil and Gas. 

Decision of Rejection dated October 23, 1952, rejecting cer- 
tain lands requested in the above-identified oil and gas lease 
offer is hereby revoked in its entirety. 

The lease offer is rejected insofar as SW14SE)4 Section 5 
and NW14NE\, Section 8 are concerned for conflict with 
prior oil and gas lease Bismarck 025003 issued as of April 1, 
1949. 

Inasmuch as the appeal involved only the NEYSWY, Sec- 
tion 7, and inasmuch as these lands have been found to be 
patented under the Act of July 17, 1914, and subject to lease 
under the Act of February 25, 1920, as amended, the appeal 
isdenied. These lands will be added to oil and gas lease BLM 
(ND) 023993 by amendment. 

The lease offer is further rejected for filing of a $1,000 bond 
for protection of the surface claimants. A form of bond is 
attached. 

Upon failure to furnish the required bond within thirty days 
from receipt hereof, this decision will become final and the 
case will be closed without further notice from this office. 








Manager. 


Attachment. 
Registered mail. 
Return receipt. 
FHStensland:sh. 








Form 4-1163 
(Jan. 1951) 


Unitrep States DEPARTMENT OF THE INTERIOR 


BUREAU OF LAND MANAGEMENT 
Amendment to oil and gas lease 


Billings, Montana (Office); BLM (ND) 023993 (Serial) ; 
November 1, 1952 (Date lease issued); I (Amendment num- 
ber). 


JOHN SNYDER. 
P.O. Box 258, Billings, Montana. 

Pursuant to the provisions of 43 CFR 192.42 (j), this amend- 
ment to the above-identified noncompetitive oil and gas lease 
is issued to John Snyder for the following-described lands, 
included in item 2 of the “Offer to Lease” under the above 
serial: 5th Principal Meridian North Dakota, T. 153 N., R. 
95 W., Section 7—NEYSW%, containing 40 acres, more or less. 
Rental retained $20.00. 

These lands, open to oil and gas filing when the “Offer to 
Lease” was filed but for valid reasons not included in item 3 
of the above-identified lease (or prior amendments thereto) 
having become availsble for leasing and no withdrawal of the 
offer to lease or of an clection to receive a separate lease in lieu 
of an amendment to the original lease for these lands having 
been received, the terms, conditions and provisions of the 
above-identified lease apply to the land hereinbefore described 
as if such land had been included in item 3 of the original lease 
as of the date of its issuance: 

In witness whereof, this amendment to the above-identified 
oil and gas lease is executed and made a part thereof. 


THe UNITep STaTEs OF AMERICA, 
By Wiuu1am RIppELu, 4-24-52, 
Manager, Land Office. 
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Bruuincs, Montana, P. O. Box 258, 
January 22, 1954. 


DIRECTOR OF BUREAU OF LAND MANAGEMENT, 
United States Department of the Interwor, 
Washington 25, D. C. 


Re: BLM (ND) 023993, Oil and Gas Lease covering NE14- 
SW, of Sec. 7, Twp. 153N, Rge. 95W, McKenzie County, 
North Dakota 


Dear Sir: On May 11, 1951, under the Act of February 25, 
1940, (41 Stat. 437, 30 U.S. C. Sec. 181) I filed for lands cover- 
ing the above description. On November 1, 1952, I was issued 
an Oil and Gas Lease pursuant to the Mineral Leasing Act 
above stated for this land. This lease was executed in the 
Montana District Land Office in Billings, Montana. 

On December 1, 1951, Thomas G. Dorough was issued a 
BLM-A Lease No. 016898, said lease being pursuant to the 
Act of August 7, 1947 (61 Stat. 913). The records show that 
this BLM—A Lease has been issued in error insofar as above 
described land is concerned, and in order to clear up any dis- 
crepancy in the title to my lease, I request that you cancel 
lease BLM-A 016898 as it effects the above described land. 

The reason that the Lease BLM—A No. 016898 should not 
have included the above described land is that the oil and gas 
rights in and under said land were reserved to the United 
States in the Patent under the Act of 7-17-14 and therefore 
the oil and gas rights thereunder are public domain and not 

Yours very truly, 
John Snyder. 
JOHN SNYDER. 

JS:cl. 

cc: Mr. Orval G. Hadley, Mgr., Land Office, Billings, 
Montana. 
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BLM-A 016898 ML:RWR 
BLM 023993 (North Dakota) 


Frepruary 16, 1954. 
DECISION 


Oil and gas lease for acquired lands BLM-A 016898 canceled 
in part 


Thomas G. Dorough. 

Acquired Lands—Oil and Gas. 

Oil and gas lease for acquired lands BLM-A 016898 issued 
as of December 1, 1951, to Thomas G. Dorough for among 
other lands the NESW, sec. 7, T. 153 N., R. 95 W., Sth 
P. M., North Dakota. 

The records show that the NE14SW){ sec. 7, is embraced in 
homstead entry Bismarck 024344 which has been patented to 
Selmer K. Danielson. Patent issued on April 11, 1940, with 
oil and gas reserved to the United States under the act of July 
17, 1914 (38 Stat. 509). Accordingly, the oil and gas are in 
the public domain and not subject to leasing under the act of 
August 7, 1947 (61 Stat. 913). The land is embraced in oil and 
gas lease BLM 023993 of John Snyder which issued as of 
November 1, 1952, pursuant to his application for a lease filed 
under the act of February 25, 1920 (41 Stat. 437) as amended. 

The NEYSWY, sec. 7, T. 153 N., R. 95 W., 5th P. M., North 
Dakota, was erroneously included in oil and gas lease BLM—A 
016898 and the lease is hereby canceled to that extent. This 
action will become final thirty days from receipt of notice 
hereof. The right of appeal is allowed. 

The acreage of the lease is reduced to 1629.94 acres. A 
refund of $20 rental will be made by Treasury check. 


L. E. Horrman, 
Chief, Division of Minerals. 
RWRoss: jah 2/12/54. 
Copy to: FS 3, GS 3, RA Reg. III, L. O. Billings, Div. of Min., 
L. E. Hoffman. 
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BLM (ND) 023993 
BLM-A (ND) 016898 


LAND OFFICE 


1245 NortH 29TH STREET 
Briturnes, Montana, 
January 28, 1954. 


MEMORANDUM 


To: Director, Bureau of Land Management. Hayden 1-28-54. 
From: Manager, Land Office, Billings, Montana. 
Subject: Oil and Gas Leases BLM (ND) 023993 and BLM-A 
(ND) 016898. Chadsey 1-28-54. 

(Attn: 960.) 

Reference is made to letter of John Snyder dated January 22, 
1954, “Re: BLM (ND) 023993 Oil and Gas Lease covering 
NE'Y4SW), of Section 7, Township 153 N., Range 95 W., Mc- 
Kenzie County, North Dakota” addressed to the Director of 
Bureau of Land Management, United States Department of 


the Interior, Washington 25, D. C., with a copy to this office. 


The records in this office have been examined and they 
seem to substantiate the statement of Mr. John Snyder in 
the above letter. 

Mr. Thomas G. Dorough executed an application for lease 
under date of April 19, 1948, which was filed in the District 
Land Office, Bismarck, North Dakota, on April 19, 1948, on 
the above described land. A lease was issued on Form 4-1097 
under date of December 1, 1951. He has assigned this land 
to the Texas Company. 

Mr. John Snyder executed an offer to lease under the date 
of May 11, 1951, which was filed in the Washington, D. C. 
Office on May 14, 1951, on the above described land. A lease 
was issued on Form No. 4-1158 under date of November 1, 
1952. He has executed a drilling bond in the amount of $5000 
under date of January 25, 1954, received and filed in this office 
under the date of January 26, 1954. 

It will be noted that the above described land is embraced 
in the two leases as follows: 
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Lease BLM-—A (ND) 016898, Mr. Dorough as original lessee. 

Lease BLM (ND) 023993, Mr. Snyder, lessee. 

Inasmuch as Mr. Dorough appears to be the first applicant, 
and his lease was issued by the Washington, D. C. Office under 
the Act of August 7, 1947 (61 Stat. 913), both cases are for- 
warded herewith for the proper action. 

Due to the fact that Mr. Snyder is ready to start drilling 


on this land, an early reply as to the proper disposition of the 
land in question will be appreciated. 


(S) Orval G. Hadley, 
OrvaL G. Haptey, 


Manager. 
Attachments. 


PGHayden:clb. 
1-28-54. 
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Document No. 119240 


WARRANTY DEED SELMER K. DANIELSON & WIFE TO 
Unirep STATES 


WARRANTY DEED 


_ This deed, Made the 2d day of January A. D, 1942, by and 
between Selmer K. Danielson and Helen Danielson, husband 
and wife, of Charlson, McKenzie County, N. D. as parties of 
the first part, and the United States of America, post office ad- 
dress Washington, D. C., as party of the second part. 

-Witnesseth: That the parties of the first part, for and in 
consideration of the sum of One Hundred and No/100 Dollars 
($100.00) to them paid by the party of the second part, the 
receipt whereof is hereby acknowledged, do by these presents 
grant, convey, warrant, and confirm unto the party of the second 
part, and its assigns, forever, the following described real prop- 
erty, and its appurtenances, situate in the County of McKen- 
zie, in the State of North Dakota, to-wit: 


Northeast Quarter of the Southwest Quarter (NE1,- 
SW1,) of Section Seven (7) in Township One Hun- 
dred Fifty-three (153) North, Range Ninety-five (95) 
West of the Fifth Principal Meridian, containing 40 
acres, more or less, according to the United States Gov- 
ernment survey thereof. 


This conveyance is made subject to the reservations and ex- 
ceptions contained in the patent from the United States and 
existing rights of way for public roads. 

And the parties of the first part covenant with the party 
of the second part, that the former are now seized in fee 
simple of the property granted; that the latter shall enjoy the 
same without any lawful disturbance; that the same is free 
from all encumbrances; that the parties of the first part, and 
all persons acquiring any interest in the same through or for 
them, will, on demand, execute and deliver to the party of 
the second part, any further assurance of the same that may 
be reasonably required; and that the parties of the first part 
will warrant to the party of the second part all the said prop- 
erty against every person lawfully claiming the same; and 
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that the parties of the first part have good right, full power, 
and lawful authority to convey the said premises in the manner 
aforesaid. 

In witness whereof, The parties of the first part have here- 
unto set their hands the day and year first above written. 


Selmer K. Danielson, 

Se_mMeR K. DANIELSON. 

Helen Danielson, 

HELEN DANIELSON, 
No rev. 


State or Norte Daxora, 
County of McKenzie, ss: 

On this 2nd day of Jan. 1942, before me, the undersigned au- 
thority, personally appeared Selmer K. Danielson and Helen 
Danielson, husband and wife, known to me to be the persons 
who are described in and who executed the within instrument, 
and acknowledged to me that they executed the same. 


[JUSTICE OF PEACE SEAL] C. O. Sicurpson, 
J.P.inand for the County of McKenzie, 
State of No. Dak. 


My commission expires March 19th, 1942. Residing at 
Charlson, No. Dak. 

Delinquent Taxes and Special Assessments, or Installments 
of Special Assessments, paid and transfer entered this 22nd 
day of January, 1942. 

[COUNTY SEAL] ARNE TOLLEFSON, 

County Auditor. 
By JEAN TOLLEFSON, 
Deputy. 

Filed for record on the 22 day of Jan. A. D. 1942 at 1:15 
o'clock P. M. and was duly recorded in book 44 of Deeds on 
page 300. 


E. F. Rappatz, 
Register of Deeds. 

















State oF NortH Daxora, 
County of McKenzie: 

We, Deister, Ward & Witcher, Oil Abstractors, do hereby cer- 
tify that the foregoing is a true and correct copy of Warranty 
Deed from Selmer K. Danielson and Helen Danielson, husband 
and wife, to United States of America of record in Book 44 of 
Deeds on page 300 within the office of the Register of Deeds of 
McKenzie County, North Dakota. 

DetsTer, Warp & WITCHER, 
Oil Abstractors. 
By Pat DuPuis, 
Pat DuPutis. 


‘Made for Benefit of: The Texas Company, Denver, Colo- 
rado. 


AFFIDAVIT 
State oF CoLoRApo, 
City and County of Denver, ss: 

I, T. O. H. Mattson, being duly sworn, do herewith depose 
and say as follows: 

That I am the Division Petroleum Engineer for The Texas 
Company, a Delaware corporation, in its Rocky Mountain Di- 
vision, which includes the State of North Dakota, and have 
held this position ever since the year 1947. 

That by virtue of my position aforesaid, and as a part of my 
duties, I am acquainted with, and maintain complete records 
covering all oil well drilling operations in the State of North 
Dakota, and have so done ever since The Texas Company com- 
menced drilling operations in the State of North Dakota. 

That I am acquainted with all oil developments in the lands 
covered by Federal Lease BLM A-016898, which lands are as 
follows: 


Township 153 N., Range 95 W., 5th P. M. North Dakota 
Sec. 4: SIZNEU, SEY, SEYSWY,; 

Sec. 5: Lots 2, 3, SEYZANW14. SW14NE\,; 

Sec. 7: Lots 4, E1%4SWy,; 

Sec. 9: NEY4ZNW4, NEY; 

Sec. 15: NW14, NW14NEY,; 
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Sec. 17: SIZNE%4, NI4SE%4; 

Sec. 18, Lots 1, 2, 3, EANW%, NEY, NEYSWH, 
WYSEX,; 

Sec. 19: NIZNEY 


and that my records show that The Texas Company has drilled 
six (6) oil wells in these lands, as follows: 
Date Date 


Location (T. 153 N., R. 95 W.) Date | complet-| put to 
spudded jed drilling) produc- 


IN WIEN FG, S000 38a oo. cnncotcusoastesceacsansevcesamsaudesaes 5-7-54 
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Further deponent saith not. ! 
T. O. H. Mattson. 
T. O. H. Marrson. 


Subscribed and sworn to before me this 20th day of April, 
1956. 


[SEAL] Marcaret B. Sire, 
Notary Public. 
My commission expires September 7, 1959. 


BLM-A 016898 ML: RWR 
BLM 023993 (North Dakota) 


Oil and Gas Lease for acquired lands BLM—A 016898 can- 
celled in part by decision dated February 16, 1954. 


THE DrmeEcTor, 
Bureau of Land Management, 
Department of the Interior, Washington 26, D. C. 


NOTICE OF APPEAL 


Dear Sir: Please be advised that Thomas G. Dorough, 
whose post office address is 503 18th Street, Denver, Colorado, 
and who is the original lessee, duly approved by the Bureau 
of Land Management, of federal oil and gas lease BLM—-A 
016898, and The Texas Company, a Delaware Corporation, 
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whose post office address is Post Office Box 2100, Denver, Colo- 
rado, and who is the current holder by assignment, duly ap- 
proved by Bureau of Land Management, of federal oil and gas 
lease BLM—A 016898, do herewith give notice of appeal from 
that decision of R. E. Hoffman, Chief of the Division of Min- 
erals, Bureau of Land Management dated February 16, 1954, 
which decision cancels federal oil and gas lease BLM—A 016898 
insofar as said lease covers the NE144SW),4 of Section 7, T. 153 
N., R. 95 W., 5th P. M., North Dakota. 


SPECIFICATIONS OF ERROR 
i 


That Thomas G. Dorough was never served with Notice of 
Contest herein, as required by the provisions of 48 C. F. R. 
221.1 et seq., and hence was without opportunity to answer or 
defend, and he in fact did not answer or defend, wherefore 
subject decision was entered without jurisdiction or authority 


and is null and void. 
II 


That The Texas Company was never served with Notice of 
Contest herein, as required by the provisions of 43 C. F. R. 
221.1 et seq., and hence was without opportunity to answer or 
defend, and it in fact did not answer or defend, wherefore sub- 
ject decision was entered without jurisdiction or authority and 


is null and void. 
III 


That federal lease BLM—A 016898 is in fact an acquired 
lands lease, whereas subject NE144SW)4 of Section 7, T. 153 
N., R. 95 W., 5th P. M., North Dakota is alleged to be public 
domain lands insofar as the minerals therein are concerned, 
said distinction being the basis for the decision herein, and 
perhaps a valid distinction for the purpose of accepting or 
rejecting offers to lease, but that regardless of its status as 
acquired lands or public domain lands, it is in fact lands of 
the United States of America upon which lease BLM—A 016898 
has isued prior to lease BLM 023993 and the United States of 
America is without statutory authority in this matter to avoid 
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its prior lease in whole or in part, whether or not erroneously 

‘issued in respect to its administrative regulations, said ad- 
ministrative regulations being only for the guidance of the 
United States of America and its agents in accepting or reject- 
ing applications. The United States of America, in this mat- 
ter, acts in a proprietary rather than governmental capacity, 
and, in the absence of express statutory authority compelling 
invalidation of its leases when issued pursuant to an erroneous 
application of said regulations, is bound by its acts as any other 
lessor. 

Authorities in support of the specifications of error will be 
served and filed within twenty days from the date of service 
hereof. 

Respectfully submitted, 


(S) Thomas G. Dorough, 
THomas G. DoroucH, 
503 18th Street, Denver, Colorado. 
(S) William J. Flittie, 
WiuuiaM J. Furie, 
Attorney for the Texas Company, 
P. O. Boz 2100, Denver, Colorado. 


VERIFICATION 
SraTe oF CoLoRADO, 
County of Denver, ss: 


On this 17th day of March 1954 appeared before me Thomas 
G. Dorough, and William J. Flittie, known to me, and in the 
case of William J. Flittie known to be an attorney for The 
Texas Company, and subscribed their names to the above 
Notice of Appeal, and in subscribing their names did make 
their oath that the allegations of fact contained in said Notice 
of Appeal are true, or that they are true upon their informa- 
tion and belief. 

Subscribed and sworn to before me this 17th day of March 
1954. 

(S) Donatp GuENTHER, 
Notary Public. 


My commission expires June 12, 1956. 
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Tuomas G. DorovuGcH 
OIL LEASES—ROYALTIES 


DeENvVER 2, Cotorano, March 17, 1954. 


RE: PETITION FOR REINSTATEMENT OF PUBLIC DOMAIN 
APPLICATION 


Bismarck 3025004 


MANAGER, LAND OFFICE, 
Bureau of Land Management, 
1245 North 29th Street, Billings, Montana. 

Dear Sirs: Enclosed herewith find Petition for Reinstate- 
ment of Public Domain Application Bismarck 025004. Please 
file said application and take appropriate action thereon. 

An executed copy of this petition is being served by regis- 
tered mail, return receipt requested, upon Mr. John Snyder, 
P. O. Box 258, Billings, Montana. 


This is not a contest but an application for reinstatement 
pursuant to the law and regulation of the United States. 
Very truly yours, 


Tuomas G. DorovuGH. 
TGD:F:n. 


Registered mail RRR. 
ce. c. Mr. John Snyder, P. O. Box 258, Billings, Montana. 


Petition for reinstatement of public domain application 


Bismarck 025004 


To THE MANAGER, 
Billings Land Office, 
Bureau of Land Management, Billings, Montana. 
Dear Sim: Comes now Thomas G. Dorough, whose post 
office address is 503 18th Street, Denver, Colorado, and shows 
the Bureau of Land Management as follows: 


I 


That he applied for a federal oil and gas lease in 
NESW, of Section 7, T. 153 N., R. 95 W., 5th P. M., 
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North Dakota in his public domain application Bis- 
marck 025004, duly, regularly and correctly filed April 
19, 1948. ; 

II ' 


That on January 25, 1949, he was advised by W. H. 
Burnett, Regional Chief of Adjudication, Billings, Mon- 
tana, that subject NE1ZSW, of Section 7, T, T. 153 N., 
R. 95 W., 5th P. M., North Dakota was not public do- 
main mineral land, but was acquired mineral land for 
oil and gas leasing purposes, which advice was in error, 
said lands now being acknowledged by the Bureau of 
Land Management to be public domain mineral lands, 
though probably erroneously treated by the Bureau 
of Land Management as acquired lands for oil and gas 
leasing purposes until as late as on or about April 24, 
1953. 

III 


That relying on said erroneous advice he proceeded 
to take NE14SW1,4 of Section 7, T. 153 N., R. 95 W.., 
5th P. M., North Dakota under lease by federal oil and 
gas lease BLM-A 016898 dated December 1, 1951, as 
acquired lands, said lease being regularly issued by the 
Bureau of Land Management. 


IV 


That on April 24, 1953, by amendment to federal lease 
BLM 023993 dated March 1, 1952, the Bureau of Land 
Management placed subject NE14SW1,4 of Section 7, 
T. 153 N., R. 95 W., 5th P. M., North Dakota under 
lease to one John Snyder, which lease was issued pur- 
suant to his public domain application dated May 11, 
1951, said application and lease being in all respects 
subsequent to the said public domain application Bis- 
marck 025004. 


Wherefore Thomas G. Dorough herewith again tenders the 
sum of thirty dollars ($30.00) as the requisite for filing fee 
and advance rental, and respectfully petitions the Bureau of 
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Land Management that since he was the first qualified appli- 
cant for a public domain lease on said NE144SW% of Section 
7, T. 153 N., R. 95 W., 5th P. M., North Dakota, which lands | 
are public demain lands, he is entitled to a lease pursuant to 
law and regulations and therefore his application Bismarck 
025004 should be reinstated effective as of April 19, 1948 inso- | 
far as it covers said NE14SW), of Section 7, T. 153 N., R. 95 
W., 5th P. M., North Dakota, and a federal oil and gas public | 
domain mineral lease be duly issued pursuant thereto. 
Respectfully submitted. 

Thomas G. Dorough, 

THomas G. DorovcH, 

508 18th Street, Denver, Colorado. 


VERIFICATION 

Strate or CoLorabo, 
County of Denver, ss: 
On this 17th day of March 1954, appeared before me Thomas ! 
G. Dorough, known to me, and subscribed his name to the 
above Petition for Reinstatement, and in subscribing his name 
did make his oath that the allegations of fact contained in 
said Petition for Reinstatement are true, or that they are true 

upon his information end belief. 

Subscribed and sworn to before me this 17th day of March, 








1954. 
[SEAL] DoNaALp GUENTHER, 
iw’ Notary Public. ! 
> My commission expires June 12, 1956. | 
Ee Memorandum by the Court | 
) (Filed July 24, 1956) | 


WiLxIN, District Judge (by Designation): 
* This is a contest between two lessees, the plaintiff, The Texas 
) Company, and the intervenor, Snyder, each of whom holds an 
oil and gas lease on the same 40 acres of land (NEY4SW%, 
| Township 153 N., Range 95 W., North Dakota) issued by the | 
’ defendant, Secretary of Interior. | 











NORTH DAKOTA 





In accordance with Sec.192.6 
43,C.F.R. I define the known 


CHARLSON FIELD 
T.153N. R.O5W, T.IS4N. R.95W, 5Sth.PM., 
Tae ee 
oa ela eat: 
i 4" | OTA structure of the. __ 
> AMRGRRES Hit _CHARLSON. FIELD _ 
T.I54N, —-—----—---—-----— 
Hh ; T.153N. 08 indicoted hereon, effective 
Ra |) 


ACTING DIRECTOR 


us. Geological Survey 







BOL 


_ —_— September 13.1955. _ 


Acres 


(] Totot areo defined. 12,215 __ 





oe a 








7la 


The original complaint named only the Secretary of Interior 
as defendant; alleged that the defendant on or about February 
16, 1954, had erroneously and unlawfully cancelled plaintiff’s 
lease of said 40 acres; and sought judgment of this Court and 
an “injunctive order holding the aforesaid cancellation un- 
lawful, and mandatorily directing the defendant to set the same 
aside.” The defendant, John Snyder, intervened in order to 
sustain the Secretary’s order of cancellation and protect his 
rights under his lease. 

At time of trial, parties and counsel agreed that the real 
question in the case was, Which is the valid and prevailing 
lessee? It was further agreed that this Court should determine 
which lease has priority and legal precedence over the other, 
and that the prevailing lessee would be entitled to and should 
have an assignment, quit claim, or release from the opposing 
party, in order to quiet title in the prevailing lessee and clear 
the title as recorded in the office of the Recorder of Deeds at 
the proper situs in North Dakota. 

The explanation of the issuance of the two conflicting leases 
is found in the following facts and circumstances, as to which 
there was no dispute: 

An Act of Congress of February 25, 1920 (30 U.S. C. 181, 
et seq.) gave to the Secretary of the Interior authority to grant 
oil and gas leases on lands constituting a part of the public 
domain. By practice, and by interpretation of the courts, 
such authority was restricted to the public domain or lands 
never acquired by private owners. 

Congress, thereafter, by Act of August 7, 1947 (30 U. S. C. 
351, et seq.) invested the Secretary of the Interior with au- 
thority to grant leases on land which had been acquired by 
private owners, but had subsequently been conveyed back to 
the United States. 

Due to these separate enactments and certain other laws 
and regulations regarding the public domain and acquired land, 
and different methods of accounting for the proceeds or income 
from the two different kinds of land, the Department of In- 
terior set up and maintained separate offices and agencies for 
the administration of the laws and regulations regarding the 
two different kinds of land. A field office was established for 
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the management of the public lands of North Dakota, and 
applications for leases of such lands were required to be filed in 
that District Office. A separate office, known as Bureau of 
Land Management, was set up and maintained in Washington 
for the management and control of acquired lands, and applica- 
tions for leases of such lands were required to be filed in that 
Washington office. 

On April 11, 1940, the surface of the 40 acres involved in 
this controversy was conveyed by patent grant from the United 
States to Selmer K. Danielson (This patent was not recorded 
until December 19, 1952, in Deed Book 67, page 45, of 
McKenzie County, North Dakota). The patent grant, how- 
ever, reserved all minerals under the 40 acres. 

~ On January 2, 1942, Selmer K. Danielson and Helen Daniel- 
son conveyed back to the United States the 40 acres by deed 
recorded January 22, 1942, in Deed Book 42, page 300 of 
McKenzie County, North Dakota. By the rules and regula- 
tions in force, the surface of the 40 acres then became acquired 
land, but the oil and gas and other minerals underlying the 40 
acres remained public domain. 

On April 19, 1948, Thomas G. Dorough filed a proper appli- 
cation (Exhibit 1) for oil and gas lease on 2080 acres, including 
the 40 acres in controversy. The application was filed in the 
Land Office for North Dakota, in accordance with the Act of 
1920 governing public land (Ex. 28, p. 7). 

On January 25, 1949, the Regional Chief of the Land Office 
for North Dakota wrote to the applicant, Dorough, as follows: 


The only public domain land included in your appli- 
cation is described as [description did not include the 
40-acre tract in controversy]. 

In view of the fact that the above land is the only 
land that may be included in a lease under the leasing 
act of February 25, 1920, it is suggested that you file 
a@ new application covering the balance of the land. 
Such application should be filed direct in the Bureau 
of Land Management Office in Washington, D. C. 
Your application should clearly show that it is an appli- 
cation for acquired land. 


te 
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On February 3, 1949, the applicant, Dorough, replied to the 
letter of the Regional Chief as follows: 


I am in receipt of your letter of January 25, 1949, 
regarding the above mentioned oil and gas lease ap- | 
plication on Government lands. In view of the fact 
that only 200 acres of the lands desired, proved to have 
the status of vacant public lands, it is my desire that 
the entire application be forwarded to the Bureau of 
Land Management, Washington, D. C., with a request 
that it be treated as an application for an oil and gas 
lease on acquired lands, thus retaining its filing time 
and date priority. 

Enclosed herewith please find a separate application 
on the following described lands, in connection with 
other lands. 

(Description did not include the 40 acres.) 


On May 14, 1951, the intervenor, Snyder, filed an applica- | 
tion (Exhibit 13) in the Land Office for North Dakota, in ac- | 
cordance with the Act of 1920 for a lease on public land, in- | 
cluding the 40 acres in controversy. 

On December 1, 1951, Dorough received a lease (Exhibit 
10) from the Land Management Office in Washington for 1670 ! 
acres in accordance with the Act of 1947 for acquired lands, 
including the 40 acres in controversy. 

In 1953, Snyder received an oil and gas lease on the 40 
acres. His application of May 14, 1951, was at first rejected 
by the Land Office as to the 40 acres (NE14SW4, Section 7). 

On November 3, 1952, Snyder filed an “appeal from decision | 
of Manager rejecting a part of oil and gas lease application” 
(Exhibit 15), and called attention to the fact that the oil and 
gas under the 40-acre tract was reserved to the United States 











{ when a patent had been granted to Danielson. He, therefore, 
requested that his lease be corrected to include the oil and gas 
o under the 40 acres, because it was a part of the public domain. 


J In March of 1953, the oil and gas underlying the 40 acres 
were added to the lease granted to Snyder (Stipulation, Ex- 
hibit 21). 
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On January 22, 1954, Snyder wrote to the Director of Bu- 
reau of Land Management in Washington and called his at- 
tention to the fact that a lease had been granted to him, and 
also to Thomas Dorough on the same 40-acre tract and stating 
that the lease to Dorough had been issued in error, and said: 


in order to clear up any discrepancy in the title to my 
lease, I request that you cancel lease BLM-A 016898 
as it effects the above described land. (Ex. 18.) 


Thereafter an order cancelling the 40 acres from the plaintiff’s 
lease was entered, and the plaintiff, having been assigned the 
rights and interests of Thomas G. Dorough, was notified of 
such cancellation. 

The Act of 1920 requires that the Secretary issue a lease 
to the first qualified person who files an application. Both 
lessees were qualified applicants. It was conceded by counsel 
for the parties that the issue was a question of law: Which 
is the valid and subsisting lease in view of the facts and cir- 
cumstances presented by the stipulation and the exhibits? 

_ All parties based their contentions upon Section 17 of the 
Act of 1920 (30 U.S. C. 226), which provides that the appli- 
cant prior in time shall be prior in right. The plaintiff in- 
sisted that the application of Dorough, filed in 1948, was the 
first application for the 40 acres. Plaintiff contended that the 
subsequent filing of a supplemental application for 200 acres 
of public land, and the request that the original application 
be sent to the Bureau of Land Management in Washington to 
“be treated as an application for an oil and gas lease on ac- 
quired lands, thus retaining its filing time and date priority” 
cannot nullify the filing date of the application and its priority. 

_The defendants contended, on the other hand, that (1) plain- 
tiffs original application was not a proper application; and 
(2) if proper, in the circumstances it was withdrawn and can- 
celled as an applcation for public lands by the request of the 
applicant that it be sent to Washington to be treated as an 
application for lease of acquired lands. 

The evidence is clear and convincing to this Court that the 
plaintiff’s 1948 application was the first application for the 
40-acre tract. That tact is patent and cannot be controverted 
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by legal technicalities regarding the propriety of the applica- 
tion. The failure of the applicant to receive a lease for the 
40 acres from the District Land Office of North Dakota was 
, due to a mutual mistake of the Manager of the Land Office 
: and the applicant. Because the surface of the 40 acres had 
: been changed from “public” to “acquired” land, the applicant 
and the officer of the Land Office construed the application as 
4s a request for a lease of acquired lands, and referred the appli- 
cation for the 40 acres and some other acquired land to the 
Washington Office. When the mistake was discovered, and | 
the oil and gas under the 40 acres was recognized as public | 
domain, the application as to that acreage should in justice ! 
have been referred back to the District Land Office to be 
treated as an application for public land, as it had been re- 
ferred to Washington when it was thought to be an applica- 
tion for acquired land; and the 40 acres should then have been 
included in the lease granted by the District Office on the 
supplemental application filed by Dorough in 1949. | 
The defendants’ contention that Snyder’s application was | 
first in time is a misstatement of fact. The contention of the 
defendants that the reference of the original application to 
Washington was an abandonment or cancellation of Dorough’s 
application for public lands is a misconstruction of the facts. 
In 1949 Dorough had a pending application in the Dis- 
trict Office for a public land lease and an application pending 
in Washington for an acquired land lease. Both applications | 
antedated the Snyder application. Through a misunderstand- | 
ing regarding the separation of the surface from the oil and | 
gas under the surface of the 40 acres, the original application 
as to the 40 acres was referred to Washington, and a lease | 
was issued to the applicant for a large acreage of acquired land, | 
including the 40-acre tract. Dorough’s applications were prior 
to the applications of Snyder, and the leases granted to Dorough | 
were prior to the leases granted to Snyder. The leases to | 
Dorough, for all the lands mentioned therein, were valid and | 
proper as the facts and circumstances were understood at that | 
time. The only discrepancy was the listing in the Washington 
lease of the 40 acres as “acquired” instead of “public” land. | 
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Such a mistake could and should have been corrected by 
the Department of the Interior either by a correction of the 
records in its control or by the cancellation of the 40 acres 
from the Washington lease and the issuance of a supplemental 
lease for the 40 acres of public lands by the District Land Of- 
fice, or by adding it to the plaintiff’s public land lease (as 
was done for Snyder after his appeal). All leases come from 
the same source, the Secretary of the Interior. The separate 
offices or bureaus for the two kinds of. land were merely a 
provision for the convience of the Department of the Interior. 
The identity of the grantor-lessor supports the contention of 
the grantee-lessee as to the identity of his application, in spite 
of its processing by separate divisions of the Department of 
Interior. 

The intervenor, Snyder, insists that the records were avail- 
able to Dorough, and that Dorough should be held to have 
lost his application for the 40 acres, because he did not in- 
sist on a lease from the District Land Office for the 40 acres 
as public land. The responsibility for the mistake must be 
shared by the defendant Secretary, as well as by the appli- 
cant, and Snyder is in no position to take advantage of the 
mistake because the records were available to him and he, no 
doubt, knew, or should have known, of the prior application 
and the method of its processing. 

There is no need to discuss other tangential issues and ob- 
jections. In view of the law and the undisputed facts and 
circumstances, the plaintiff and its assignor are prior in time 
and prior in right. 


Where two conflicting patents have been issued by 
the United States, each purporting to confirm the same 
tract of land to a different party, the senior patent is 
conclusive of the title; and if the question is solely 
between the two patents, the junior patent is void. (48 
U.S.C. A. p. 45, note 24.) Gallipot v. Manlove, 2 Ill. 
156; Garner v. Willett, 18 Til. 455. 
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This opinion will serve as findings of fact, and conclusions 
of law. An order and judgment may be prepared and sub- 
| mitted by counsel for the plaintiff. 
: ; R. N. WILKIN, 


2 W. & Diewiet Judge: 
. WASHINGTON, D. C., July 24, 1956. 





i Final order and judgment 
(Filed August 16, 1956) 


This cause coming on for final hearing and after argument 
by counsel for plaintiff and counsel for each defendant, and 
upon consideration of the pleadings, stipulations and agree- 
ments of the parties, and exhibits on file, and it appearing to 
the Court that plaintiff is the owner of an oil and gas lease 
(BLM-—A-016898) made December 1, 1951, to its assignor with 
respect to forty (40) acres of land in North Dakota 
(NEYSW, Sec. 7; Township 153 North, Range 95 West, 5th 
P. M.) by Douglas McKay, then Secretary of the Interior and 
the predecessor of defendant Fred A. Seaton, present Secretary 
of the Interior, and the said Douglas McKay, in March or 
April, 1953, made a lease of the oil and gas rights on the same 
forty (40) acres of land to intervenor-defendant, John Snyder, 
and thereafter, purported to cancel the lease of plaintiff; and it 
further appearing to the Court that plaintiff’s assignor was the 
first qualified applicant for the lease of said property within 
the meaning of Section 17 of the Mineral Lands Leasing Act of 
February 25, 1920 (30 U.S. C. 226) and that said lease was in 
all respects validly and properly issued under authority of law 
and that the subsequent purported cancellation thereof was | 
arbitrary, capricious and without authority of law, all as set | 
forth in more detail in the findings of fact and conclusions of 
law, embodied in the Memorandum of the Court dated July 24, 
1956, it is this 16th day of August 1956, 

Ordered and adjudged that the purported cancellation of | 
plaintiff’s lease (BLM-—A-016898) of the oil and mineral rights 
on the property above-described (dated February 16, 1954, 
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and affirmed in a hearing de novo on August 10, 1954), be and 
itis hereby set aside and held for naught, and defendant Fred 
A. Seaton, individually and as Secretary of the Interior, be 
and he is hereby ordered and directed, within thirty days after 
the entry of this order and judgment, to restore said lease in 
full force and effect, and intervenor-defendant, John Snyder, 
be and he is hereby, ordered and directed, within thirty days 
after the entry of this order and judgment, to surrender to the 
Secretary of the Interior for cancellation the lease made to 
him on the said property and to file such instruments and make 
such entries in the records of McKenzie County, North Dakota, 
and elsewhere, that will make this judgment, in all respects, 
final and conclusive as to the rights of the parties everywhere. 
This judgment is to be without costs as to any party. 


R. N. WILKIN, 
Judge. 


Service of a copy of the above order received and acknowl- 
edged this 7th day of August 1956. 
W.H. W.., 
Water H. WILLIAMS, 
Attorney for Defendant Seaton. 


Prruman, Lyons & BRownInaG, 
By JaMEs R. BROWNING, 
Attorneys for Intervenor-Defendant Snyder. 


Order modifying final order and judgment 
(Filed September 7, 1956) 


For good cause shown and there being no opposition, the 
application by defendant and intervenor, filed August 16, 1956, 
for modification of the final order and judgment entered in 
this cause on the same day is hereby granted so that the last 
paragraph of said final order and judgment is changed to read 
as follows: 


Ordered and adjudged that the purported cancella- 
tion of plaintiff’s lease (BLM-—A-016898) of the oil and 








79a 


mineral rights on the property above-described (dated 
February 16, 1954, and affirmed in a hearing de novo on 
August 10, 1954), be and it is hereby set aside and held 
for naught, and defendant Fred A. Seaton, individually 
and as Secretary of the Interior, be and he is hereby 
ordered and directed, within sixty days after the entry 
of this order and judgment, or within thirty days after 
the final disposition of any appeal that may be taken 
from this final order and judgment, to restore said 
lease in full force and effect, and intervenor-defendant, 
John Snyder, be and he is hereby, ordered and directed, 
within sixty days after the entry of this order and judg- 
ment, or within thirty days after the final disposition 
of any appeal that may be taken from this final order 
and judgment, to surrender to the Secretary of the In- 
terior for cancellation the lease made to him on the 
said property and to file such instruments and make 
such entries in the records of McKenzie County, North 
Dakota, and elsewhere, that will make this judgment, 
in all respects, final and conclusive as to the rights of 
the parties everywhere. This judgment is to be with- 
out costs as to any party. 
R. N. WILKIN, | 
Judge. 
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QUESTIONS PRESENTED 


Appellee’s assignee was the first qualified applicant for 
an oil lease on forty (40) acres of acquired land with re- 
served public domain oil rights. The application was on the 
proper form and filed in the proper place for an oil lease 
of public lands. Due to the mistaken belief of the Field 
Manager that the rights were in acquired lands the appli- 
cation with the consent of applicant was forwarded to 
Washington to be handled as an application for an oil 
lease of acquired land. On the basis thereof, a lease was 
issued describing the oil rights as in acquired land. Later 
appellant Snyder filed an application for a lease as public 
land and received such a lease. In the circumstances, the 
questions presented are: 


1. Was the lease issued to appellee a valid lease? 


2. In the absence of a showing of fraud, deceit, imposition 
or actual lack of power to lease, did the Secretary of the 
Interior have power to cancel appellee’s lease unilaterally, 
as an administrative matter, without resort to the courts? 


3. In view of the fact that at the time of purported 
cancellation this land was in a producing field, was the 
Secretary not specifically prohibited by statute and regu- 
lation from cancellation, except through an appropriate 
judicial proceeding? 
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IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13636 


Frep A. Seaton, SECRETARY OF THE INTERIOR, 
Appellant, 


Vv. 


Tse Tzexas Company, A Corporation, Appellee 


AND 
No. 13637 
JoHN Snyper, Appellant, 
v. 


Tue Texas Company, A Corporation, Appellee. 


Appeals from a Judgment of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


While the statement of the case in the brief of appellant 
Seaton is essentially accurate as to details which are 
stated, it fails notably to include the erncial facts deter- 
minative of the entire case. 
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The application which appellee’s assignor, Dorough, filed 
was first in point of time and he was a qualified applicant. 
The application was on the proper form prescribed by the 
Secretary for use in applications under the 1920 Act and 
was filed in the proper place. This application furnished 
a sound basis for the issuance of an appropriate lease. 
In fact, in the Solicitor’s Opinion, this statement is made 
(Jt. App. 12a): 


‘‘TDorough’s original application for the NEY4SW4 
see. 7 (Bismarck 025004) appears to have been a 
proper application for a noncompetitive public domain 
oil and gas lease and a _ lease could have been issued 
on it.’’ 


During the argument below: counsel for appellant Seaton 
eonceded this fact in this language (Jt. App. 32a): 


‘‘He did have a proper application at that time for 
a public land lease on this 40 acres, but he didn’t 
have a good application for the rest of it.’’ 


‘“‘THe Court. Let me inquire. Could the Land 
Office have granted a lease on that part of the appli- 
eation which covered public land at that time? 


‘*Mr. Wiiitams. In 1948 the Manager of the District 
Land Office could have granted a lease on the public 
land; he could not grant a lease on acquired land.’’ 
(Jt. App. 33a) 


* 2 * eB . * * * ee 
‘‘Mr. Witson. * * * 


Your Honor, it is not now before us, but there has 
been in this record a great discussion about mixed 
applications, partly for acquired lands and partly 
for public domain lands and what has to be done with 
a mixed application. 


‘“‘TxE Court. In view of Mr. Williams’ concession, 
which you properly said was forthright, I don’t think 
you need to discuss that. That’s why I asked the 
question.’’ (Jt. App. 34a) 


— 
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The ultimate finding of the Court was: 


‘“‘The defendant’s contention that Snyder’s appli- 
cation was first in time is a misstatement of fact. The 
contention of the defendants that the reference of the 
original application to Washington was an abandon- 
ment or cancellation of Dorough’s application for 
public lands is a misconstruction of the facts.’’ (Jt. 
App. 75a). 

STATUTES AND REGULATIONS 


Pertinent regulations, in addition to those set forth in 
the Appendix to the brief of appellant Seaton, are set 
forth in the Appendix hereto. 


SUMMARY OF ARGUMENT 


1. The record is clear beyond controversy, and it is 
conceded by appellant Seaton, that Dorough, appellee’s 
assignor, was the first qualified applicant, that he filed 
a proper application, in the proper place, and that it 
satisfied all the conditions precedent to the issuance of 
a valid lease to him. The controversy relates to the 
legal effect of Dorough’s acquiescence in the transfer of 
the application to Washington for consideration as an 
application for an oil lease in acquired lands. The Dis- 
trict Court found that this occurred as the result of a 
mutual mistake of fact by the Manager of the District 
Land Office and Dorough as to the existence of the reser- 
vation of oil and gas rights in the patent to Danielson, 
and that the contention of appellants that this action 
amounted to ‘‘an abandonment or cancellation of Dorough’s 
application for public lands is a misconstruction of the 
facts.’? This finding, being supported by substantial evi- 
dence, is conclusive and binding upon this Court. 


2. The argument that ‘‘public lands and acquired lands 
are different by congressional declaration’’ is not sup- 
ported by the legislative history of the 1947 Act or the 
statute itself. The congressional intent is clear that Con- 
gress expected and desired the two statutes to be ad- 
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ministered in identically the same way, except for the 
necessity of obtaining the consent of the Government 
agency having control of the surface. The clear over- 
riding purpose of the legislation was to obtain uniformity 
in administration which was not being realized in handling 
by separate agencies. 


3. Appellee’s assignor satisfied the statutory require- 
ments of being the first qualified applicant. The argu- 
ment of appellants, as to the need for a ‘‘proper’’ appli- 
eation, has no basis in the statute or in the regulations. 
By this argument appellants seek to give the Interior 
Department a discretion in accepting or rejecting appli- 
cations, that Congress did not give it. This question is 
actually moot in this case because of the uncontroverted 
fact (conceded by appellant Seaton) that the application 
filed by Dorough was proper as to form, as to the place 
of filing, and in all other respects. 


4. Appellant Seaton’s brief, at page 30, recognizes the 
series of mistakes which gave rise to the present situation. 
Nevertheless, it seeks to place the entire responsibility 
upon Dorough alone. To support this theory, appellant 
is' compelled to make several unrealistic contentions, 
namely, that Dorough’s acquiescence in the transfer of 
his application to Washington for consideration as an 
application for oil rights in acquired lands amounted to, 
legally, (1) a rejection of his application and (2) a failure 
to appeal and exhaust his administrative remedy. There 
is no factual support in the record for this conclusion. 


5. The decision of the Secretary in this case is incon- 
sistent with or contrary to prior decisions. On the basis 
of recognized decisions in effect prior to this case, a 
senior application rejected on erroneous ground could 
have been reinstated and given priority. The decision 
repudiating this doctrine was made on the same day as 
the decision of the Solicitor in this case. There is no 
basis for the argument that the ruling in this case followed 


b) 


consistent administrative decisions. Under established 
practice, a ruling changing prior established interpretation 
of regulations should have been applied prospectively 
only, and not retroactively. 


6. Under numerous decisions in land patent cases, the 
Supreme Court has held that the Secretary of the Interior 
has no power to revoke or cancel an issued land patent, 
and must resort to judicial proceedings to effect-such can- 
cellation. The Fifth Circuit has held that these principles 
apply to the issuance of oil leases. The decision of this 
Court in McKay v. Wahlenmaier, 96 U.S. App. D.C. 313, 
226 F.2d 35, in which the Court found that there was fraud 
and imposition in the filing of the application, should not 
be construed as being contrary to the patent land cases, 
as to the need for a judicial proceeding to cancel appellee’s 
oil lease. 


7. The record shows that at the time of the purported 
cancellation, oil was being produced by The Texas Com- 
pany on adjacent leases. In such circumstances, even 
if there had been a default in the payment of rental, 
the lease under its expressed terms could not have been 
cancelled except in a judicial proceeding. Under estab- 
lished principles of construction, the expressed power to 
terminate the lease in connection with defaults excludes 
the existence of any implied administrative power to can- 
cel on any other ground. Under the statute, regulations, 
and terms of the lease, a judicial proceeding was necessary 
to effect cancellation. 


ARGUMENT 


1, THE FINDINGS OF THE DISTRICT COURT THAT APPELLEE'S 
ASSIGNOR WAS THE FIRST QUALIFIED APPLICANT WERE 
BASED UPON SUBSTANTIAL EVIDENCE AND SHOULD BE 
AFFIRMED 


The findings of the District Court are set forth in the 
Memorandum Opinion (J.A. 69a-77a). The underlying 
facts are not in dispute. Appellee’s assignor, Dorough, 
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filed on April 19, 1948, the first application for these forty 
(40) acres as rights in the public domain. The District 
Manager advised Dorough that this was acquired land and 
that the application should be filed in Washington. Ac- 
cordingly, Dorough asked that the application be for- 
warded to Washington ‘‘retaining its filing time and date 
priority’’ (J.A. 41a). On December 1, 1951, he received 
a lease as for acquired lands (J.A. 45a). On May 14, 1951, 
Snyder filed an application for a lease of the same forty 
(40) acres as land in the public domain. Although his 
application was first rejected, it was later granted be- 
cause of the determination that the oil and gas rights in 
the land had been reserved to the United States, in the 
issuance of the original patent to the homesteader Daniel- 
son on April 11, 1940. The lease to Snyder of November 
1, 1952, (J.A. 49a) was amended in March, 1953, to include 
these forty (40) acres. At the request of Snyder (J.A. 
54a), Dorough’s lease was cancelled (J.A. 55a). On appeal 
to the Secretary, the Solicitor of the Interior Department, 
acting for the Secretary, affirmed the decision of can- 
cellation (J.A. 7a-16a). 


The basis of the Solicitor’s decision seems to be that 
although Dorough’s application was first in time and 
proper both as to form and place of filing, it was con- 
verted into an application for acquired lands when it was 
forwarded to Washington and therefore would no longer 
furnish a sound basis for a lease of land in the public 
domain. There is no question as to Dorough’s qualifi- 
cation as an applicant. There is no question of any im- 
propriety on the part of Dorough in obtaining the lease. 


The Court below found that Dorough filed the first 
application for the tract and the ‘‘contention that Snyder’s 
application was first in time is a misstatement of fact.’’ 
He further found that this patent fact ‘‘cannot be contro- 
verted by legal technicalities regarding the propriety of 
the application’? (J.A. 75a). Everyone concedes that 
Dorough was a qualified applicant. Therefore, these 


ri 


findings, which are not controverted, bring Dorough within 
the requirements of the statute for priority and preference. 
Actually, it was conceded in the opinion of the Solicitor 
that Dorough’s original application was a proper one (J.A. 
12a) and this concession was likewise made by counsel 
for appellant Seaton at the trial (J.A. 33a, 34a). Con- 
sequently, appellants’ arguments as to the need for a 
‘‘proper’’ application presents a moot question, at least 
insofar as the defendant Seaton is concerned, by reason 
of the concession of counsel. 


One of the principal questions decided by the District 
Court was the legal effect of Dorough’s acquiescence in 
the transfer of the application to Washington for con- 
sideration as an application for an oil lease in acquired 
lands. The Court found that this ‘‘was due to a mutual 
mistake of the Manager of the Land Office and the appli- 
eant’’ (J.A. 75a). The Court further found that: ‘‘The 
contention of the defendants that the reference of the 
original application to Washington was an abandonment 
or cancellation of Dorough’s application for public lands 
is a misconstruction of the facts.’”’ (J.A. 75a). This matter 
is covered by the letters of January 25, 1949, and February 
3, 1949 (J.A. 40a, 41a). It is clear from the latter that 
Dorough was most anxious, in requesting that the appli- 
cation be treated as an application for an oil and gas lease 
of acquired lands, that it retain its ‘‘filing time and date 
priority’’. There is nothing to indicate any intention on 
his part to abandon, waive or cancel any rights that he 
then had. To the contrary, his effort was to preserve those 
rights. The obvious intention of both the Field Manager 
and Dorough was to make the simplest adjustment in the 
handling of the application so that the desired leases might 
be issued. This action was in accordance with the duty 
and instructions to the Field Manager to ‘‘forward all 
matters requiring action by the Director or the Secretary”’ 
43 C.F.R. 50.33 (1946 Supp.). The mutual mistake of 
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fact to which the Court referred was with respect to the 
reservation of oil and gas rights in the Danielson patent. 
Although this patent was issued in 1940 it was not filed 
in the land records of McKenzie County, North Dakota, 
until December 19, 1952. (J.A. 59a) 


There is no doubt that the Secretary had authority to 
issue the lease. The question is whether appellee’s lease 
is' invalid because it purports to be a lease of acquired 
lands rather than rights reserved in the public domain. 
The Court below found that in either event the source of 
the lease was the same, namely, the Secretary of the 
Interior, that all conditions precedent had been satisfied 
and that the only error was in its designation by the De- 
partment of the Interior as for acquired land instead of 
rights in the public domain. The Court found that this 
related to an internal departmental matter that the De- 
partment had the power to correct, without impairing the 
rights of appellee. 


Finally, the Court referred to the principle of the patent 
cases, that the senior patent must prevail over the junior 
patent in all ordinary circumstances. This reference to 
the patent cases points up the fact that this is not a case 
of trying to control an administrative action of the Secre- 
tary but to prevent him from administratively cancelling 
and destroying a definitive, subsisting lease and property 
right which he had issued. Non-compliance with Depart- 
mental procedures may furnish a basis in certain instances 
for refusing or rejecting applications but once the lease 
has been issued, the failure to comply with non-substantial 
formalities or procedures should be of no consequence. 
This finding of the Court below should be construed as 
finding and holding that no basis has been shown, in law 
or equity, for the purported cancellation of appellee’s lease. 


At this point we pause to combat a point made in appel- 
lant Seaton’s brief at page 13, where it is claimed that this 
decision would seriously encroach upon the doctrine of 
finality of administrative decisions. The argument fails 
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to distinguish the great difference in the adminstrative 
attempt to cancel and wipe out the property rights in an 
issued lease, and an administrative act with respect to 
internal matters of the Department. This case relates 
to the attempt of the Secretary to set aside his own final 
act issuing the lease, because of alleged procedural defects 
in the filing of the application. There is no question of 
exhaustion of administrative remedy, because appellee 
received the lease that it sought. 


On the issue of the right of the Secretary to cancel ap- 
pellee’s lease, the Court below correctly determined the 
facts and those findings, being based on substantial evi- 
dence, are conclusive and binding upon this Court. 


2. THE LEGISLATIVE HISTORY OF THE 19347 ACT SHOWS ITS 
IDENTITY OF PURPOSE WITH THE 1920 ACT. WITH SUB- 
STANTIALLY IDENTICAL STATUTORY REQUIREMENTS OF 
ADMINISTRATION 


The heading on page 20 of appellant Seaton’s brief 
asserting that public lands and acquired lands ‘‘are dif- 
ferent by congressional declaration’’ leaves the impres- 
sion that Congress has created a dichotomy which must 
be held to be irretrievably separate and distinct. This 
is far from an accurate picture. The legislative history 
of the Mineral Leasing Act for Acquired Lands, of August 
7, 1947, ¢. 513 (61 Stat. 913, 30 U.S.C., 351 et seq), herein- 
after called the 1947 Act, shows conclusively the identity 
of the Congressional intention and purpose, with the 
Mineral Lands Leasing Act of February 25, 1920, c. 85 (41 
Stat. 437, 30 U.S.C. 181 et seq, hereinafter called the 1920 
Act, minor differences in administration arising entirely 
from the fact that the origin of the two types of land was 
different. 


The 1920 Act authorized the making of leases and 
prospecting permits with respect to oil and gas rights and 
lands containing such deposits ‘‘owned by the United 
States’’, with certain exceptions there indicated. This 
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statute, though broad in terms, was strictly construed 
as applying only to lands and rights in the public domain. 
West v. Work, 56 App. D.C. 191, 11 F.2d 828. However, 
Section 34 of the original Act made its provisions appli- 
cable to mineral deposits in lands ‘‘disposed of under laws 
reserving to the United States such deposits’’ (30 U.S.C. 
182). Lands or rights that were acquired from any other 
source were not regarded as being subject to the provisions 
of this general statute. The differing requirements of the 
several agencies acting under special statutes with respect 
to lands acquired by them, gave rise to considerable com- 
plaint and eventually resulted in the enactment of the 
1947 Act, which constituted a broadening or enlarging of 
the 1920 Act. 


The legislative history of the 1947 Act is set forth in 
1947 U. S. Code Congressional Service, page 1661 et seq. 
The following is taken from that history: 


‘CWXPLANATION OF THE BILL 


“The purpose of this bill is to promote and en- 
eourage the development of the ore, gas, and other 
‘minerals on the aequired lands of the United States 
on a uniform basis under the jurisdiction of the De- 
partment of the Interior. 


‘<The Department of the Interior, under the Leas- 
ine Act of 1920, as amended, has had long experience 
in the leasing of lands for oil, gas, and other minerals 
on the public domain. In 27 years, it has assembled 
the necessary personnel to handle the many adminis- 
trative, legal, and technical problems presented under 
‘that act. The purpose of this bill is to grant to the In- 
terior Department jurisdiction to lease acquired lands 
‘of the United States including those in Alaska, under 
the same conditions as contained in the leasing pro- 
visions of the Mineral Leasing Act; provided that no 
‘mineral deposit shall be leased except with the con- 
sent of the head of the executive department, inde- 
pendent establishment, or instrumentality having juris- 
diction over the lands containing such deposit, in 
order that any lease issued will be on such conditions 


il 


as will insure the adequate utilization of the lands for 
the primary purpose acquired. 


‘‘In the interest of economy, the bill eliminates sev- 
eral agencies now engaged in the leasing of acquired 
lands for oil and gas, and centralizes this function in 
the Department of the Interior. The proposed legis- 
lation extends the mineral leasing laws now applicable 
to public domain lands, to all acquired lands, with 
certain exceptions. 

me * * * * 
‘“‘This bill likewise provides that regulations issued 
under the mineral leasing laws shall apply insofar as 
possible. 


‘“‘The bill is designed to stimulate the exploration 
of new petroleum reserves, and to promote the de- 
velopment of oil and gas on acquired lands in line 
with the recommendation of the Secretary of the In- 
ne ny his Annual Report for 1946, which states 

p. 32): 


‘The management of all the minerals in all the 


Federal lands should be in the experienced mineral 
agencies in Interior, rather than in several separate 
Federal departments. Certain changes in the min- 
eral leasing laws should be considered by Congress.’ 


“‘The Special Senate Committee Investigating 
Petroleum Resources in its report, dated January 31, 
1947 (p. 49), recommended as follows: 


‘In addition to the public-domain lands within the 
United States, the Federal Government also owns 
extensive areas commonly referred to as ‘‘acquired 
lands’’. * * * These lands are not subject to the 
mineral leasing laws covering the public-domain 
lands. Some of the acquired lands have been leased 
for oil or gas development, but it is clear from 
evidence presented to the committee that explora- 
tion of acquired lands has been retarded (a) by lack 
of statutory authority to lease, (b) by divided juris- 
diction among various departments of Government, 
and (c) by a want of uniformity in policy and leas- 
ing procedure. The Senate should give early con- 
sideration to the various postwar problems arising 
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from the large amount of recently acquired lands, 
both as to their disposal and to their mineral de- 
posits.’ ”’ 


The only substantial difference in the requirements of 
the 1947 Act over those of the 1920 Act was the necessity 
of obtaining the consent of the head of the executive de- 
partment having jurisdiction over the land, who was per- 
mitted to prescribe conditions ‘‘to insure the adequate utili- 
zation of the lands for the primary purposes for which 
they have been acquired’’ (30 U.S.C. 352). Section 7 of 
the Act (30 U.S.C. 356) also requires the heads of the exec- 
utive departments to furnish the Secretary with documents 
and details concerning the title. 


This Act is broad in scope and includes all the lands 
owned by the United States, except where specifically ex- 
cluded and even includes the lease of partial or future inter- 
ests in the deposits (30 U.S.C. 354). 


Section 3 (30 U.S.C. 352) provides that such lands ‘‘may 
be leased by the Secretary under the same conditions as 
contained in the leasing provisions of the mineral leasing 
laws, subject to the provisions hereof’’. 


Section 10 of the 1947 Act (30 U.S.C. 359) requires the 
identity of regulations with the 1920 Act, to the extent 
applicable. That section is as follows: 


*¢§ 359. Rules and regulations 


The Secretary of the Interior is authorized to pre- 
seribe such rules and regulations as are necessary 
and appropriate to carry out the purposes of this 
chapter, which rules and regulations shall be the 
same as those prescribed under the mineral leasing 

| laws to the extent that they are applicable. Aug. 7, 
1947, c. 513, § 10, 61 Stat. 915.”’ 


From the above review of the legislative history of the 
1947 Act, it is clear that Congress intended that the 1947 
Act should complement or supplement the statutory an- 
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thority of the Department of the Interior over the 
leasing of mineral rights and lands, without distinction or 
limitation as to the origin of such rights. It is apparent 
that the two Acts must be considered and construed to- 
gether. The one substantial difference in the administra- 
tion of the two Acts is the requirement of obtaining the 
consent of the head of the executive department which 
acquired the land. This was an additional requirement 
in the approval of leases of acquired lands, which made 
necessary their consideration in Washington and con- 
stitutes the only difference in the statutory requirements 
for the leases under the two Acts. Much of the argument 
in the brief of appellant Seaton is based upon the fact 
that the gross receipts under the 1947 Act are distributed 
in the same way as the receipts from other lands acquired 
by the particular agency, whereas the 1920 Act provides 
a specific formula of distribution. This is a minor ac- 
counting matter which certainly should have little bearing 
upon the question of the validity of the lease here involved. 


Congress created a mere semblance of dual control in 
connection with acquired lands, where authority over the 
mineral rights is vested in the Secretary of the Interior, 
while use of the surface remains in the acquiring agency. 
This diversity of control was inherent in this situation. 
But, at the same time, Congress intended to establish the 
identical terms and basis of leasing of oil rights, whether 
in public land or in acquired land, and to bring about this 
uniformity, Congress vested the power to lease in the 
Secretary of the Interior, with specific instructions to 
apply the identical rules and regulations ‘‘to the extent 
that they are applicable’’. Clearly, this means that the 
same treatment and method of handling should be followed 
by the Secretary, the only difference being in the fact that 
approval of the agency is also necessary. Congress did 
everything that it had power to do to make the leasing of 
the two types of land identical. For all practical pur- 
poses the 1947 Act was merely an extension of the 1920 
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Act to acquired lands, and the contention of defendant 
Seaton that the two types of land are ‘‘different by con- 
gressional declaration’’ is inaccurate. 


3. THE STATUTORY PREFERENCE IS GIVEN TO THE FIRST 
QUALIFIED APPLICANT WHETHER THE PROPERTY IS IN 
THE PUBLIC DOMAIN OR ACQUIRED 


Much of the argument of appellants centers around their 
contention that in order to obtain a preference, an appli- 
eant must file a proper application and that appellee’s 
assignor did not file such an application. As a part of 
this contention appellant Snyder contends that mixed 
applications were forbidden, apparently meaning that an 
application which contained both public domain land and 
acquired land was contrary to the regulations. There is 
nothing in the statute or the regulations* with respect to 
these points. The most that can be said is that the indi- 
cated places of filing were different, in that public domain 
applications were to be filed with the Field Manager, while 
applications for acquired land were to be filed in Wash- 
ington. Under the existing regulations, if an application 
were erroneously filed with the Field Manager, it was his 
duty to forward it to Washington (43 C.F.R. 50.33, 1946 
Supp.). The regulations under the 1920 Act provided 
that ‘‘no specific form of application is required’’ (43 
C.F.R. 192.42, 1946 Supp.), and this provision was incor- 
porated by reference into the regulations under the 1947 
Act (43 C.F.R. 200.4, 1947 Supp.) The distinction between 
applications in the public domain and those for acquired 
land for which appellant Snyder argues so vehemently 





*43 CFR 200.1-200.10, 1947 Supplement: 200.1 authorizes leases ‘‘subject 
to the same conditions as contained in the mineral leasing laws of * * * 
February 25, 1920’. 200.3 provides for the consent of the acquiring agency. 
200.4 makes existing regulations applicable to leases of acqnired lands, ex- 
cept as otherwise stated therein. 200.5 requires a separate statement as to 
(a) applicant’s interest in mineral deposits and (b) a description of the 
property. No forms were provided and the general tenor of the regulations 
leaves the impression that existing forms could be used, plus the separate 
statement. (See Appendix hereto). 
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was practically unknown at that time. The argument is ob- 
viously made for the purpose of finding in the Interior 
Department a discretion that Congress did not give it. 
The question is actually moot in this case because the 
uncontroverted facts show that Dorough filed his applica- 
tion for the forty (40) acres as land in the public domain 
and that the application was on the proper form and filed 
with the Field Manager at the proper place. 


Although this question is, as we stated, moot, we think it 
may not be amiss to make a few comments concerning the 
use of the term by appellants. We would have no objection 
to a contention that an applicant must file a proper appli- 
cation, if by that term it is meant simply an application 
‘“‘conforming to statutory requirements’’. However, the 
contention of appellants is, in substance, that an applica- 
tion is proper, not necessarily because it conforms to 
the statutory requirements or even the regulations, but 
only if in the judgment of the Secretary of the Interior it 
is a proper application. Congress has established a spe- 
cific statutory standard as to whom preference should be 
given, and the Secretary has no power to modify, alter or 
change that standard. 


The statutory preference applies whether the land or 
rights are in the public domain or within acquired lands. 
This provision is a part of the mineral leasing laws, with- 
out distinction or specification as to the source of the right 
in the United States. In fact, the words public domain 
do not appear in the 1920 Act, the limitations of the appli- 
eation of the provision to land so described being entirely 
the result of the strict construction of the statute. The 
1947 Act merely brought within the scope of the mineral 
leasing laws, other lands, which, by reason of such con- 
struction, had been considered outside of the scope thereof. 


The excerpts from the legislative history quoted and 
referred to above, show beyond doubt the intent of Con- 
gress to create a uniform system for the disposition of 
oil and gas rights, regardless of source and unifying the 
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authority to make such leases in the Secretary of the 
Interior. The obvious purpose was to simplify the pro- 
cedure and to standardize the methods of leasing and 
handling of applications. The explanation with respect to 
the bill shows that the Committee relied upon the develop- 
ment of procedures with respect to the 1920 Act by the 
Secretary of the Interior which were required to be applied 
likewise to lands covered by the 1947 Act ‘‘to the extent 
applicable’’. The only deviation was with respect to the 
need of the consent of the acquiring agency. In spite of 
this clear Congressional mandate to administer these two 
categories of mineral lands in the same way and under 
the same regulations, it is now seriously urged that an 
applicant for such leasing rights must specify in his appli- 
cation whether the lands are public domain or acquired, 
at the peril of losimg his statutory preference, if he should 
be wrong. The division of these two classes of mineral 
lands which the Congress sought to eliminate by con- 
eentrating authority in the Secretary of the Interior is 
thus to be perpetuated through administrative fiat, apart 
from the statute. The statutory language is ‘‘the person 
first making application * * * who is qualified to hold the 
lease.’? There is no question here as to the qualification 
of the applicant and consequently, the only statutory stand- 
ard is ‘‘the person first making application.”’ 


The language of the statute is clear enough. The Secre- 
tary would make it ambiguous and uncertain by inserting 
the word proper before the word application. 


Appellants have contended that an application which 
is defective or improper does not earn a prior right to a 
lease over a subsequently filed proper application. This 
definition is in the terms of the result that is produced 
and does not furnish an objective standard by which a 
proper application is to be determined. Let us then ana- 
lyze the examples that are given (Seaton brief, pp. 17, 18): 
(1) It is said that when the filing fee and advanced rental 
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are not paid, it is not a proper application. These items 
have nothing to do with the propriety of the application; 
they are merely conditions precedent to the filing. It is 
like when the Clerk of the Court refuses to accept a com- 
plaint because the filing fee is not paid; this does not 
mean that the complaint is defective. Another alleged 
defect under the same heading is when the application 
claims on its face more than the maximum number of 
acres allowed; this is a failure to comply with the statutory 
requirement. (2) Another alleged illustration was where 
a lease did not contain a metes and bounds description of 
the land to be leased. Obviously such an application is 
not sufficient to comply with the statute and is not an 
application at all within its terms. (3) It is said that a 
public domain application sent to Washington was not a 
proper application and was not considered as filed until 
received at the appropriate District Land Office. Here 
again the question is not the propriety of the application 
but whether the appropriate custodian accepted or rejected 
the tender for filing. In this connection, comparison might 
be made with the decision of the Cireuit Court of Appeals 
for the Fifth Cireuit in Witbeck v. Hardeman, 51 F. 2d 
450, 453, in which the Court refused to disqualify an appli- 
cation because of the failure to pay the filing fee but did 
disqualify it because it was not sworn to as required by 
the statute. (4) The fourth* classification is the one with 
which we are here concerned. It is said that an applica- 
tion to lease lands as acquired lands is not a proper appli- 
eation entitled to priority, if the lands turn out to be 
public lands. Such a ruling is arbitrary and unreason- 
able, particularly in view of the fact that under the statute 
an application for acquired lands must fulfill all the re- 
quirements of an application for public lands, plus one, 
namely, the consent of the acquiring agency. Therefore, 





*Examples (5) through (7) obviously failed to comply with specific pro- 
visions of the statute or regulations and have no bearing on the issue before 
the Court. 
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such an application includes within its terms all of the re- 
quirements of an application for the leasing of lands in 
the public domain. 


The ultimate decision and determination whether cer- 
tain lands owned by the United States are in the public 
domain or constitute acquired lands may well constitute 
an involved question of fact and law. The applicant is 
not bound, at his peril, to make a final determination in 
this respect prior to the filing of the application. It is 
the! duty of the Secretary to act, if the application presents 
a case within his authority. Moreover, he alone has com- 
plete access to all of the facts and records. The applicant 
is bound to know only the lands that he desires to lease. 
It is up to the Secretary to determine how the United 
States came into ownership of those lands and if the con- 
sent of any acquiring agency is necessary. If the Secre- 
tary’s decision in this case is upheld, the only safe way 
for an applicant to proceed would be to make two appli- 
cations simultaneously for the same land, one as public 
domain and the second as acquired land. It is submitted 
that such procedure would place an undue burden on both 
the applicant and the Secretary, and would be in direct 
conflict with the intent and purpose of Congress in passing 
the 1947 Act. 


Let us consider the facts of this case in relation to 
the asserted requirement that an applicant know abso- 
lutely, at his peril, whether the land in question is public 
domain or acquired. It is said that the land in question 
was patented under the homestead laws to one Danielson 
in 1940 and reconveyed to the United States in 1942. Upon 
that state of facts, without anything more, the land would 
be ‘acquired land although it was once a part of the public 
domain. It is now claimed that the mineral rights were 
in ‘the public domain because there was a reservation of 
such rights in the original patent to Danielson. Under a 
specific provision of the 1920 Act such rights would be a 
part of the public domain. On the other hand, in Snyder’s 
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letter of November 3, 1952, he states that ‘‘patentee filed 
a waiver of all oil and gas unto the United States of 
America under the Act of 7/17/14’’. If this statement 
were literally correct and the waiver was filed subsequent 
to the grant, then under the strict construction that has 
been given to the 1920 Act, these rights would be acquired 
rights, because public domain rights are only those which 
were originally in the United States and have never passed 
out of the United States at any time to any other person. 
Clearly, it is unreasonable and arbitrary to require an 
applicant to make a correct determination of the source of 
such lands and rights, at the time the application is filed, 
at the peril of losing his statutory preference. 


The records from which a proper determination of the 
status of such lands and rights can be determined are 
available, in a practical way, only to the Secretary and his 
subordinates. To transfer this responsibility to the appli- 
cant would be to impose a heavy burden upon him, con- 
trary to the Congressional purpose and intent. In fact. 
the question here was so confused and uncertain that on 
three separate occasions the subordinates of the Secretary 
made rulings that the rights in question were not in the 
public domain but were in acquired lands. The letter of 
W. H. Burnett, Regional Chief Adjudication, dated Janu- 
ary 25, 1949 (J.A. 40a) ; the Manager’s decision of October 
23, 1952 (J.A. 50a); and the decision of the Chief, Branch 
of Minerals, dated October 29, 1951 (J.A. 44a) approving 
the lease to plaintiff, were all based upon a prior deter- 
mination that the rights of the United States were in 
acquired lands. No human being could possibly know or 
be expected to know that the ultimate decision would be 
different from these three determinations by authorized 
subordinates of the Secretary and certainly, if these de- 
cisions were later determined to be wrong, the standing of 
the applicant should not be destroyed thereby. Such con- 
tinuity of identical rulings was not the result of mere 
coincidence and must have had a substantial basis. 
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The position and contentions of the Secretary in this 
case remind one of the old distinction between actions at 
law and in equity, arising under the common law. Then, 
a lengthy proceeding in an equity case might result in 
the determination that complainant had an adequate 
remedy at law, although the remedy at law might by that 
time be lost. That was the outgrowth of the early days 
when the Chancellor in equity was a different person, 
sitting in a different tribunal, from the law judges. Even 
after law and equity courts were combined, it took con- 
siderable time before it became possible readily to transfer 
an action from one side to the other, with preservation of 
filing status. Here the Secretary seeks to preserve the 
old distinction which Congress sought to eliminate. When 
Congress passed the 1947 Act concentrating the authority 
in the Seeretary of the Interior, the distinction between 
the two types of lands was, in effect, abolished with certain 
minor limitations, and an application for a lease, in what- 
ever form, was to be treated as an application for such a 
lease as the Secretary could grant under the authorizing 
statutes. 


As has been pointed out above, the question whether 
Dorough filed a proper application is actually moot in this 
case because of the concession by appellant Seaton and his 
counsel that the application constituted a sufficient legal 
basis for the issuance of a lease of rights in the public 
domain (J.A. 33a et seq). But by reason of the emphasis 
that appellants place upon this contention it has been 
thought advisable to analyze the problem for the benefit of 
the Court. 


Two cases cited by appellants with reference to this 
subject do not support the claims made for them. In 
West v. Work, supra, the application was filed at a time 
when the Secretary had no authority to make the re- 
quested lease, and this Court properly held that the appli- 
cant acquired no rights thereby. The Supreme Court had 
held in a prior case that lands in Oklahoma which had 
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been declared by Congress to be agricultural lands, were 
not subject to the 1920 Act. By an amendment effective 
March 4, 1923, the Secretary was granted appropriate au- 
thority to lease these lands. This Court held simply that 
the alleged application filed on March 6, 1920, when the 
Secretary had no power or authority to make a lease of the 
designated acreage in Oklahoma, was a nullity at that time, 
and the amendment of March 4, 1923, did not apply retro- 
actively to said application. 


Phillips Petroleum Co. v. McKay, Civil Action No. 5024 
53, decided by the United States District Court for the 
District of Columbia on June 17, 1955, is also relied upon 
by appellants. That case dealt with the construction of the 
lease to Phillips Petroleum Company in the light of exist- 


ing statutes. Under the 1930 Act authorizing lease of oil - 


and gas deposits under railroad rights-of-way, competitive 
bidding was required between the owner of the adjacent 
oil rights and the owner of the railroad right-of-way. 
Since there had been no effort to comply with this condi- 
tion precedent in the statute, the District Court correctly 
held that the lease to Phillips Petroleum Company should 
not be construed as including mineral rights under the rail- 
road right-of-way, even though such rights were not spe- 
cifically excluded from the lease. The question there was 
one of construction of the lease. There is no similar 
question here, nor is there any contention that there has 
not been full compliance with all conditions precedent as 
set forth in the statute. 


It is submitted that the above cases do not support the 
contentions and arguments of appellants herein. 


4. THE STATUTORY PRIORITY OF APPELLEE'S ASSIGNOR WAS 
NOT AFFECTED BY HIS REQUEST THAT THE APPLICATION 
BE FORWARDED TO WASHINGTON 


During the argument at the trial of this case, the Dis- 
trict Court pointed out that in its opinion the important 
legal question was the effect of Dorough’s request that his 
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application be treated as an application for an oil and gas 
lease of acquired lands (Tr. p. 114; J.A. 41a). There is 
nothing in the statute or regulations upon this particular 
point, except 43 C.F.R. 50.33 (1946 Supp.) which directs 
the Manager to ‘‘forward all matters requiring action by 
the Director or the Secretary.’’ The Solicitor ruled that 
Dorough’s acquiescence in this action was ‘‘equivalent to 
a rejection of his public land application’? (J.A. 14a). 
Therefore, he concluded that Dorough lost his preference 
right by failure to appeal, relying upon the simultaneous 
decision in Charles D. Edmonson, 61 I.D. 355. 


These conclusions are contrary to any of the facts known 
in the case. The regulations required that an applicant 
be given thirty days notice of a rejection and an oppor- 
-tunity to appeal. Dorough was not given such an oppor- 
tunity. Nor was Dorough told that he would thereby lose 
his priority and preference as a public domain applicant. 
The letter that he wrote shows his firm intention to re- 
tain the ‘‘filing time and date priority’’ of his application 
(J.A. 41a). There was nothing that he did that could be 
construed factually as an abandonment or intentional with- 
drawal of his application. All that Dorough did was to 
say to the Interior Department substantially this; ‘‘If 
you say that this is acquired land, all right, treat it as an 
acquired land application’’. Certainly, there was no inten- 
tion to waive nor waiver in fact of his statutory priority 
right, and if such a waiver is to be inferred, it must be based 
upon the statute and regulations and not upon the acts of 
Dorough. The briefs of appellants tend to leave the im- 
pression that the treatment of Dorough’s application as 
one for acquired lands had the effect under the regulations 
of destroying his statutory priority as an application for 
a lease of land in the public domain. Actually, there are 
no such regulations. It must be emphasized again that 
at the time Dorough’s application was filed no form had 
been prescribed for applications with respect to acquired 
lands. The regulations under the 1920 Act (43 C.F.R. 
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192.42, 1946 Supp.) provided that ‘‘no specific form of 
application is required,’’ and certainly no form was pre- 
scribed under the 1947 Act. The regulations for acquired 
lands required certain additional information and that 
the application be filed in Washington, practically nothing 
more. The argument that there was a vast difference be- 
tween the two kinds of applications is contrary to the 
actual facts, and this is demonstrated in the case itself 
by the fact that the Field Manager was willing to 
transfer the application to Washington as one for ac- 
quired land, without any additional information and with- 
out any change in the form of the application. The differ- 
ences in the handling of the two applications grew solely 
out of the fact that different agencies controlled the sur- 
face. The regulations made none of the fine legal distine- 
tions as to what constitutes a proper application, that 
appellants now claim. 


Hypothetical situations are usually not very helpful in 
an argument but under appellants’ theory, if this land had 
turned out to be acquired land and Snyder had filed a later 
acquired land application, he might likewise have asserted 
that he had filed the first proper application because ap- 
pellants’ application was on the form provided for appli- 
cations in the public domain and did not contain the addi- 
tional statement required by 43 C.F.R. 200.5 (1947 Supp.). 
And it might also be argued that the acts of subordinates 
of the Secretary did not constitute a waiver of the provi- 
sions of the regulations. In short, there is no end of situa- 
tions where vested rights might be destroyed if the Secre- 
tary’s position on this point is sustained. 


This Court should affirm the findings of the Court below 
that the transfer of Dorough’s application to Washington 
had no effect on his priority or preference rights and that 
the actual issuance of the lease constituted a final step 
assuring him of his right in the lands described therein. 
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5. THE DECISION OF THE SECRETARY OVERRULED OR WAS 
CONTRARY TO PRIOR DECISIONS, AND EVEN IF VALID, 
SHOULD NOT HAVE BEEN APPLIED RETROACTIVELY 

The Solicitor’s opinion in this case, 61 ID. 367 (J.A. 

Sa-16a) dated August 10, 1954, seems to have been based 
primarily on rulings on three points, namely: (1) Although 
Dorough’s application ‘‘appears to have been a proper ap- 
plication for a noncompetitive public domain oil and gas 
lease and a lease could have been issued on it’’, when he au- 
thorized that the application be forwarded to Washington, 
it became, in effect, an application for acquired lands (J.A. 
12a); (2) ‘‘Sinee Dorough had sought as acquired land, 
land available for leasing only as public domain, his appli- 
cation was not a proper one and failed to earn him a pref- 
erence right to a public land oil and gas lease’’ (J.A. 13a) ; 
and (3) Dorough’s application could not be reinstated as 
for land in the public domain. It is the purpose of this 
portion of the brief to diseuss these rulings in relation 
to the existing rulings and practices of the Bureau of Land 
Management. During the month of August, 1954, the 
Solicitor of the Interior Department made a number of 
rulings that drastically changed and revised the practices 
of the Department and the interpretation and construction 
of applicable regulations. These rulings had the effect of 
creating new standards and requirements which certainly 
should not have been applied retroactively to the detri- 
ment of applicants and lessees conforming to the old prac- 
tice. In certain respects the new rulings applied to spe- 
cific cases but the old Departmental practices continued to 
prevail in others. The net result is that the Solicitor has 
attempted to reserve power to decide in an individual case 
whether an application was proper and entitled to prefer- 
ence, or whether any regulatory requirement may in the 
circumstances be nonsubstantial and waived. 


Upon the first point, the decision in R. L. Grady, A- 
26903 (not published), decided August 31, 1954, is illus- 
trative. In that case Grady had filed an application for 


25 


acquired land at 3:15 P. M. on August 25, 1950. Mrs. 
Leitch had filed an application at 9:30 A. M. on the same 
day. A lease was granted to Grady effective January 1, 
1952, and another lease was granted to Mrs. Leitch effective 
November 1, 1952. The Bureau of Land Management held 
that Mrs. Leitch was the first qualified applicant and can- 
celled Grady’s lease. Among the points raised by Grady 
were that the application of Mrs. Leitch was on the form of 
a lease of public lands under the 1920 Act, which was 
subsequently amended to show it to be an application 
under the 1947 Act, and that her application was not a 
proper one until the amendment was made. The Solicitor 
held that the regulations did not ‘‘require that the appli- 
cation cite the statute under which it is filed or state that 
the land applied for is acquired land.’’ He further held 
that the amendment constituted a non-essential addition 
which would not affect the priority date. Actually, Mrs. 
Leitch filed an amended application on a later date but the 
Solicitor held that it did not ‘‘constitute a withdrawal of 


the existing application even though accompanied by a 
request to replace the original papers with papers con- 
taining the additional information’’. The Solictor held 
for Mrs. Leitch. It is difficult to reconcile this decision 
with that in the present case, particularly since it was 
made only a few weeks later. 


With respect to the second point the Solicitor relied on 
E. A. Wight, A-25408 (July 16, 1948) 60 ID. 215, and 
G. G. Stanford, A-26765 (November 9, 1953) 61 ID. 232. 
Neither case involved the question of cancellation of an 
existing lease. The question in each was as to which was 
the first applicant. 


In the Wight case, applicant had filed an application 
for land in the public domain but had sent his application 
to Washington on April 18, 1947. Several months passed 
before the application was returned to him with instruc- 
tions that it should have been filed in the District office. 
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In the meantime, Brickel had filed in the District office 
on June 29, 1947. Wight’s complaint was that the Wash- 
ington office wrongfully withheld the application for more 
than sixty (60) days before returning it to him with this 
information. The Solicitor held that the Washington 
office was justified in withholding the application for that 
period of time, because applicant had claimed that the 
land was subject to Section 402 of the Reorganization 
Plan No. 3 of 1946 and this error was not readily appar- 
ent on the face of the application. It seems clear from 
this opinion, if the error had been entirely or primarily 
that of the Washington office, a different conclusion would 
have been reached. 


In the Stanford case there were two ambiguous appli- 
eations which were construed in the light of answers to 
questions as to interests in other land in the State, and 
it was determined that the lands were ‘‘reasonably identi- 
fiable’’ in the Koch application but not in the earher 
Stanford application. When two years after the lease 
was issued to Koch, Stanford sought to reinstate his origi- 
nal application as land in the public domain, the refusal 
to do so was in line with other cases, where procedural 
irregularities were held not to furnish a basis for cancel- 
lation of a lease actually issued to a later applicant. The 
reasoning and conclusion of the Solicitor in this case 
strongly support the position of appellee herein. In arriv- 
ing at his conclusion, the Solicitor cited and relied upon . 
Jane E. Brenton, A-26759 (July 30, 1953) as follows: 


din that case, as against conflicting offers filed dur- 
ing a period when the original offers were being er- 
roneously processed (as covering acquired lands) the 
original offers were allowed to “prevail, the Depart- 
ment holding that proper offers having been filed in 
the proper land office, their erroneous “transmittal to 
the Washington office for processing as acquired lands 
had no significance i in determining which qualified per- 
sons were the first making applications for leases, as 
provided in the Mineral Leasing Act, supra.’’ 
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There the Solicitor held that the transmittal to Washing- 
ton ‘‘had no significance’’, while in the present instance 
the Solicitor held that it destroyed appellee’s priority 
under the statute. 


It is submitted that the cases relied upon in the Solici- 
tor’s opinion upon this point do not constitute valid prece- 
dents for his ruling in this case, and his conclusion that 
appellee’s assignor thereby lost his priority and right to 
a lease was an arbitrary ruling made to justify the desired 
result. 


Prior to August 10, 1954, the date of the decision in 
this case, the rule had prevailed that a senior applica- 
tion rejected on an invalid ground but not appealed from 
could be reinstated. This rule was set forth in the case 
of Bettie H. Reid, A-26330, 61 I.D. 1, decided February 4, 
1952, and the subsequent case of John F. Deeds-Jeff Hawk, 
A-26287, decided June 26, 1952. Mrs. Reid had the first 
application and it was wrongfully rejected. Nearly four 
years later Miss Pipkin applied for the same rights and on 
May 14, 1951, the manager took administrative action to ac- 
complish the issuance of a lease to Miss Pipkin as of June 
1, 1951. On May 28, 1951, Mrs. Reid filed a petition for 
reinstatement of her application erroneously rejected. The 
Solicitor held that there was a mandatory duty to issue 
the lease to Mrs. Reid and that: ‘‘The failure to do so 
cannot be justified in view of the plain language of the 
statutory provision governing the issuance of noncompeti- 
tive oil and gas leases.’’ The basis of his ruling was set 
forth in language that is directly applicable to the facts 
in this case: 


‘There was no reason why Mrs. Reid, upon being in- 
formed by the manager of the office that this area was 
withdrawn and, hence, was unavailable for oil and gas 
leasing, should have questioned the accuracy of the 
manager’s statement concerning the status of the land, 
since this was a factual matter within the peculiar 
competency of the manager as the official in charge of 
the records showing such status.’’ 
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The Reid case set forth the established practice until 
Charles D. Edmonson, 61 I.D. 355, decided August 10, 
1954, the same day as the decision in this case. In that 
ease the rule was promulgated that ‘‘an applicant for a 
noncompetitive oil and gas lease whose application is re- 
jected and who fails to appeal within the time allowed 
for appeal will lose his preference right to a lease as 
against subsequent qualified applicants’’. In promulgat- 
ing this new rule the Solicitor said that the ruling laid 
down in the Reid case and in the John F. Deeds case ‘‘will 
no longer be followed’’. It is this new rule of law which 
was applied on the same day to appellee herein, without 
notice or warning, and with respect to rights that had 
come into being six years earlier. In effect, the Solicitor 
was saying ‘‘If your case had been decided yesterday, I 
could have decided in your favor, but now the rule has been 
thanged.’’ Even if the rule has a sound basis, its retroac- 
tive application in this matter is arbitrary and confiscatory 
and deprives appellee of its rights without due process of 
law. 





Actually, the extension of the Edmonson rule to the 
present case goes much further, because the application 
was not actually rejected and appellee’s assignor really 
had no opportunity to appeal. In all three of the cases 
considered in Edmonson there was an actual rejection of 
the application. Here there was only acquiescence in the 
transmission of the application to Washington, as the 
result of a mutual mistake of fact. 





One of the reasons given as supporting the decision in 
Edmonson was that it would correct ‘‘uncertainty of lease 
titles. One who has applied for apparently available land 
and received a lease may awake one day to find that he has 
lost his lease to a prior applicant about whose existence 
he did not even know.’”’ Nevertheless, here the Edmonson 
case is cited as authority to cancel and destroy appellee’s 
lease. The true doctrine should be that a lease, once issued, 
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should not be subject to cancellation for failure to comply 
with internal departmental procedures. This is the doc 
trine of the patent cases which will be discussed later. 


Shortly before the above cases were decided, on August 
3, 1954, the Solicitor decided the case of S. J. Hooper, 
A-26979, A-26996, 61 I.D. 346. The case holds that the 
departmental regulation 43 C.F.R. 200.5, requiring that the 
application contain a separate statement as to certain de- 
tails, was a mandatory requirement but that Hooper’s 
application filed prior to an amendment effective Novem- 
ber 16, 1951, would not be affected until he was given an 
opportunity to correct his application. Furthermore, on 
October 28, 1954, 61 I.D. 350, a supplemental opinion was 
issued in which it was found that the Bureau had processed 
many acquired land applications and issued leases based 
upon such applications without requiring compliance with 
43 C.F.R. 200.5. Accordingly, it was thought unfair to 
penalize applicants and possibly lessees, for failing to 


comply with this requirement. Furthermore, it was there 
stated: 


‘“When regulations have been amended in the past 
making mandatory the performance by applicants of 
an act which was not previously required, the Depart- 
ment has allowed, without loss of priority, additional 
time for complying with the new requirement to per- 
sons who filed applications, without knowledge of the 
new requirement, immediately after the new require- 
ment became effective. * * * It is believed that where, 
as here, a regulation has been administered over a 
period of time as not mandatory, a decision holding 
such administration to be erroneous should provide for 
the correction of the error with as little prejudice as 
possible to persons relying on the erroneous adminis- 
trative construction.”’’ 


Accordingly, the Assistant Secretary of the Interior di- 
rected that such applicants should be allowed additional 
time to supplement their applications without loss of 
priority. On November 4, 1954, a general release was 
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issued allowing until December 1, 1954, for the correction 
of lease applications for acquired lands. This extension 
applied to applications filed prior to August 31, 1954. 


The same principles of administrative fairness and 
justice set forth in the supplemental Hooper decision 
should prevent any retroactive application of the new rul- 
ings|made August 10, 1954, from depriving appellee of its 
lease. Any other course would be arbitrary, confiscatory 
and contrary to law. 


6. THE PRINCIPLES OF THE LAND PATENT CASES REQUIRING 
A JUDICIAL PROCEEDING TO CANCEL A CONVEYANCE, 
APPLY TO THIS OIL LEASE, AND McKAY v. WAHLEN- 
MAIER IS NOT TO THE CONTRARY 


At page 31 of appellant Seaton’s brief it appears to be 
conceded that if the principles of the land patent cases 
apply, a judicial proceeding would be necessary before 
appellee’s lease could be cancelled. However, it is con- 
tended that a lease is different in that continued adminis- 
trative control is required. 


The principles underlying the land patent cases are 
clearly set forth in Moore v. Robbims, 96 U.S. 530, 533, 24 
L. Ed. 848, 850, where the question was very similar to 
the one here presented. There the Secretary ‘‘directed 
the patent to Moore to be recalled, and one to issue to 
Bunn.’’ A unanimous Supreme Court held that the issu- 
ance of a patent was the final administrative step, beyond 
recall by the Secretary. However, the Court added: 


“Tf fraud, mistake, error or wrong has been done, the 
courts of justice present the only remedy. These 
courts are as open to the United States to sue for the 
cancellation of the deed or reconveyance of the land 
as to individuals; and if the government is the party 
injured, this is the proper course.”’ 


The principle of the above case has been reaffirmed in 
many other cases, including decisions of this Court in 
United States v. Carter, 21 D.C. 591, which holds that a 
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Commissioner may not reopen a controversy after a patent 
has been issued; and Lane v. Watts, 41 App. D.C. 149, 
affirmed in 234 U.S. 525, 58 L. Ed. 1440, in which an injunc- 
tion was granted against the Secretary of the Interior to 
prevent him from reentering upon public lands, granted in 
accordance with statutory authority, in spite of certain ir- 
regularities in the exercise of such authority and in his 
determination. 


In Noble v. Union River Logging R. Co., 147 U.S. 164, 
174, 37 L. Ed. 123, 127, the general principle that an ad- 
ministrative determination and grant may not be later 
revoked and cancelled, was restated and reaffirmed. That 
case likewise arose in the District of Columbia. It was an 
action to enjoin the Secretary of the Interior from an- 
nulling the action of his predecessor who had approved 
certain maps setting out plaintiff’s application for a right- 
of-way over public lands. For the purpose of that statute, 
such approval amounted to a grant of a right-of-way. 
The Supreme Court there pointed out that in order for the 
Land Department to nullify a patent its issuance must be 
not merely irregular ‘‘but absolutely void’’. The Court 
then added: 


‘‘UJpon the other hand, if the patent be for lands 
which the Land Department had authority to convey, 
but it was imposed upon, or was induced by false 
representations to issue a patent, the finding of the 
department upon such facts cannot be collaterally im- 
peached, and the patent can only be avoided by pro- 
ceedings taken for that purpose.’’ 


In Burke v. Southern P. R. Co., 234 U.S. 669, 710, 58 L. Ed. 
1527, 1556, the Supreme Court clearly indicated the con- 
trolling principle that mere irregularities in the issuance 
of a patent did not constitute grounds to set it aside, but 
that ‘‘a direct suit for its annulment’’ was available if 
fraud was present. ‘The effect of these decisions is to 
deny the existence of an administrative power to set aside 
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a land patent, which may be assailed only by direct attack 
in a judicial proceeding, upon a showing of fraud, im- 
position or other recognized ground for equitable relief. 


In Witbeck v. Hardeman, 51 F. 2d 450, 452, the Circuit 
Court of Appeals for the Fifth Circuit held that the prin- 
ciples of law previously determined in many decided cases 
applicable to the issuance of patents of public land, were 
applicable also to the issuance of leases under the Mineral 
Leasing Act of February 25, 1920. It there said: 


‘‘Under the Leasing Act the land of the United States 
is not to be conveyed by patent, but leased, so that 
the proprietary interest of the United States in the 
land never ceases. Nevertheless, the lease is the final 
action of the Land Department in disposing of the 
land, and in this respect is analogous to a patent. The 
general powers of the Land Department in administer- 
ing this law are just such as are exercised in adminis- 
tering other land laws, and exactly the same necessities 
exist for judicial review of frauds on or in the Depart- 
ment, or mistakes of law, or excesses of the limits of 
authority, as arose in reference to the grant of pat- 
ents, and similar remedies ought to apply.”’ 


The reasoning of the Court may be of interest here. The 
Court did not find any discretion in the Secretary, his func- 
tion being to apply the law as Congress had declared it: 


‘But here the law makes the choice, and the question 
is whether the Secretary by mistaking the law has 
given the contract to some one other than the one 
chosen and intended by the United States, speaking 
through the Congress. The Court but succeeds to 
the Secretary in identifying that choice.”’’ 


Hardeman’s application for a permit was refused by the 
Secretary because it was not under oath and was not ac 
companied by the necessary fees. The fees were paid upon 
notification and the Court refused to approve the denial on 
that ground. However, the statute required that the appli- 
cation be under oath and the Court held that failure to con- 
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form to the statute was fatal to Hardeman’s claim. It is 
to be noted that the Court refused to recognize the regula- 
tory requirements that the application be accompanied by 
the fee as a sufficient basis for invalidating the application. 


Call v. Richfield Ow Corp., 101 F. Supp. 972, has been 
cited as authority supporting cancellation by the Secre- 
tary. An examination of that case will show that no 
decision was actually rendered by the Court on that 
issue and the case was remanded to the Secretary for fur- 
ther administrative proceeding. In that case the Director 
of the Bureau of Land Management had cancelled plain- 
tiff’s lease on the theory that it had been issued through 
inadvertence and mistake because there was a prior appli- 
cation by one Gillbergh. Plaintiff contended that his lease 
could be cancelled only as a result of a judicial proceeding, 
relying on 30 U.S.C. § 188. The Court seemed to recog- 
nize the correctness of this contention, if the lease was 
valid. However, there plaintiff was not the first applicant 


in point of time and the Court expressed the tentative 
view that under the statute ‘“‘prior applicants obtained 
prior rights’’. It is respectfully suggested that this de- 
cision supports appellee more than it does appellants. 


The principal reliance of appellant Seaton is upon the 
decision of this Court in McKay v. Wahlenmaier, 96 U.S. 
App. D.C. 313, 226 F. 2d 35. That was an action brought 
by an unsuccessful applicant for an oil and gas lease where- 
in the successful applicant was chosen by lot. This Court 
affirmed the finding of the District Court that Culbertson, 
the successful applicant, had taken unfair advantage by 
the filing of multiple applications and had thus increased 
his chances for a successful drawing. The Secretary appar- 
ently recognized the unfair advantage taken by Culbertson 
but a majority of the Court said that he was under a 
‘‘misapprehension of his own power and duty to cancel a 
lease obtained as this one was.’’ 
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The case came before the Court on the issue whether 
Culbertson was a qualified applicant and whether his 
application should have been rejected. There was no issue 
before the Court with respect to the right of the Secretary 
to cancel his lease, only the unsuccessful applicant being 
before the Court. Nevertheless, the following appears in 
footnote No. 11: 


‘‘We think the Secretary unduly restricted his own 
power of cancellation. He has the right to cancel a 
lease improvidently issued to a disqualified applicant, 
_to the prejudice of the rights of others, whether or 
not there is involved a violation of some provision of 
the statute or of a regulation. This is particularly 
| true where fraud, deception or concealment caused the 
lease to be issued.’ 


It is to be noted that the Court refers to ‘‘fraud, decep- 
tion or concealment’’ as grounds for cancellation and its 
discussion of the facts in the case shows that these ele- 
ments were present. The decision in that case does not 
support the claim of appellant Seaton that it is ‘‘disposi- 
tive of the issue in this case’’. This Court did not hold in 
that case that there was an absolute power of cancellation 
in the Secretary for mere irregularities in the issuance of 
a lease and the facts before the Court show that the Secre- 
tary’s action was based on false applications. This is the 
construction that the Secretary of the Interior and its 
Solicitor have placed upon the decision. In John C. De- 
Armas, Jr., P. A. McKenna, A-27232, decided March 19, 
1956, the following comment was made concerning the 
Wahlenmaier decision: 


‘‘Wurthermore, in the Wahlenmaier ease the court 
found that the person to whom the lease was issued 
had unfairly and secretly attempted to gain an ad- 
vantage over other persons in the issuance of the 
lease, a factual situation which is not present here. 


‘‘Consequently, the Wahlenmaier case is distin- 
guishable from the supplemental Hooper decision and 
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affords no reason for the Secretary to depart from his 
ruling in the latter.’’ 


We think it clear that this Court in the Wahlenmaier case 
did not hold that there was any general reserved power 
of cancellation in the Secretary. 


The reasoning of the Supreme Court that led it to con- 
clude that a land patent, once issued, was final and con- 
elusive as to the rights of the patentee, apply with even 
greater force to oil leases. Vast sums of money are often 
spent in the development of such leases and they should not 
be construed as subject to any reserved power of cancel- 
lation by the Secretary, except to the extent as written in 
the lease itself. A lease, once issued, constitutes a sub- 
stantial property right of which its owner cannot and should 
not be deprived except through judicial recourse. 


It is respectfully submitted that the decision of this 
Court in McKay v. Wahlenmaier, supra, should not be con- 
strued as holding that the principles of the land patent 
cases are not applicable to oil leases. Certainly, this 
Court has made it clear that in order to cancel for a viola- 
tion of the terms of a lease, a judicial proceeding is abso- 
lutely necessary, Bell Oil Gas Co. v. Wilbur, 60 App. D.C. 
256, 257, 50 F. 2d 1070. 


That was an action in which plaintiff sought to enjoin 
the Secretary from attempting to cancel an oil lease. This 
Court held under the provisions of Section 31 that plaintiff 
was not entitled to an injunction because there was an ade- 
quate remedy at law, in that the Secretary could not cancel 
the lease except in a judicial proceeding: 


‘‘The Secretary, under the terms of the act, has no 
power by his own fiat to cancel these leases. He is 
required to go into a District Court of the United 
States to accomplish that result by a proceeding in 
equity.’’ 
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‘¢Plaintiff cannot be deprived of its property in the 
leases except by due process of law, and a court of 
equity, having jurisdiction of the proceeding, has 
jurisdiction to enter a decree which will protect the 
rights of all parties involved;”’ 


The above case shows clearly that plaintiff has a prop- 
erty right in the lease that cannot be cancelled or destroyed 
except by due process of law. 


The rights and powers of the Government as a lessor of 
public mineral lands are no greater than those of any other 
proprietor, if statutory requirements have been satisfied. 
This was clearly set forth in the well-considered District 
Court opinion of District Judge Beaumont (Southern Dis- 
trict, California, Central Division) in United States v. Gen- 
eral Petroleum Corporation, 73 F. Supp. 225, 234, affirmed 
184 F. 2d 802, as follows: 


“‘In resolving the foregoing issues it must be re- 
membered that the government’s role is taken to be 
no different from that of any private lessor or pro- 
prietor, for while the Kettleman Hills lands involved 
are public mineral lands, and as such until their dis- 
| position are under the supervision and control of Con- 
gress, the government as to such lands acts in a pro- 
prietary capacity, and treats with them in the same 
way as does the private landowner. Regardless of the 
type of lease Congress might authorize, a lease exe- 
'euted in accordance with what it has authorized be- 
comes a private, contractual matter and is to be inter- 
preted according to the general rules of law respect- 
ing contracts between individuals. And regardless of 
what Congress has authorized, unless the authorized 
provision is mandatory, it may not be ‘read in’ if 
the Secretary omitted to include it.’’ 


The Secretary has recognized limitations in his author- 
ity to cancel a lease of mineral lands. In the appeal of 
L. N. Hagood, A-25912, 60 I.D. 462 decided February 7, 
1951, an application for a non-competitive oil and gas 
lease was suspended because the tract was included in the 
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prior application of the Richfield Oil Corporation. Later 
the Richfield lease was relinquished and a lease was made 
with Hagood. Not long thereafter, Howard filed an appli- 
cation for the same tract and objected to Hagood’s lease 
on the ground that Hagood’s application should have been 
rejected rather than suspended and that Howard’s appli- 
cation was the first one filed after the tract became avail- 
able. The Secretary held that the handling of the Hagood 
application in this way ‘‘violated an established adminis- 
trative practice in the Department, but that the issuance 
of the lease to Mr. Hagood did not violate any provision 
of the Mineral Leasing Act.’’ Therefore, he ruled that 
there was no legal basis for cancelling the Hagood lease. 
The opinion contains the following statement of principles: 


‘<The Department’s power to cancel noncompetitive 
oil and gas leases after their issuance is limited. One 
proper basis for the cancellation of a lease is that 
the requirements of the statute governing the issu- 
ance of such leases have not been satisfied. Russell 
Hunter Reay v .Gertrude H. Lackie, A-24670 (August 
12, 1947). A lease may also be cancelled if the lessee 
fails to comply with the provisions of the statute, the 
applicable regulations, or the terms of the lease, and 
such default continues after notice has been given 
(43 C.F.R. 192.161). However, none of these grounds 
for cancellation seems to be available in the present 
case.”’ 


To like effect is the Manager’s decision in Melvin A. 
Brown, Montana 010981, 08136, decided April 20, 1955, 
where there was a failure to note a relinquishment on the 
tract book as required by the regulations. 


Appellant Snyder relies (brief p. 34) on cases such as 
Russell Hunter Reay v. Gertrude H. Lackte, A-24670, 60 
I.D. 29, as showing the exercise of an administrative power 
of cancellation. That was a simple case whereby the 
original application of Lackie was overlooked and a lease 
was issued to Reay, a subsequent applicant. There was 
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no question or doubt as to the facts. The Secretary held 
that the issuance of the lease to Reay ‘‘violated the statu- 
tory preference which Lackie had’’, and accordingly, was 
not binding and must be cancelled. This is the type of 
ease in which the Secretary has heretofore cancelled leases, 
namely, when the statutory requirement clearly had not 
been followed. To like effect was Transco Gas & Ou Corp., 
61 I.D. 85. Halvor Holbeck, A-27167, A-27182 (November 
14, 1955), relied upon by appellants, actually supports 
appellee because there the Secretary refused to cancel a 
lease, apparently void because of lack of ownership in the 
United States, pending a final decision of the North Dakota 
courts as to title. 


We think it is clear that under the facts of record there 
was no administrative power of cancellation in the Secre- 
tary to cancel appellee’s lease. 


7. AS A LEASE OF OIL RIGHTS IN A PRODUCING FIELD, COURT 
PROCEEDINGS WERE MANDATORY TO EFFECT CANCEL- 
LATION 

Joint Appendix 66a is a plat showing the location of 
the oil lease and its proximity to other producing wells. 

J.A. 62a is the affidavit of T. O. H. Mattson, Division 

Petroleum Engineer for appellee, showing the dates that 

six oil wells of The Texas Company in the adjacent field 

were spotted, the date of completion of the drilling, and 
the date of production. On August 10 1954, the date of 
the decision of the Solicitor of the Interior Department, on 
behalf of the Secretary (J.A. 7a), oil was being produced 
on at least one well and drilling had been completed on 
another, with actual production four days later. It is 
the position of appellee that this fact of actual production 
in the field imposed upon the Secretary an absolute bar 
to administrative cancellation, regardless of what may be 

his power or authority in other circumstances. U. S. 

Code, Title 30, Section 188, provides for forfeiture and 

cancellation of a lease ‘‘by an appropriate proceeding in 
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the United States district court’’, with the further proviso 
that the lease may be cancelled by the Secretary upon 
thirty days’ notice for failure to comply with any of its 
provisions ‘‘unless or until the land covered by any such 
lease is known to contain valuable deposits of oil or gas’’. 
This area was known to contain such deposits at the time 
of the purported cancellation, and the record shows that 
it was subsequently officially recognized as a part of the 
Charlson Field (J.A. 70a). 


The present regulations provide in 43 C.F.R. § 192.161(b) 
as follows: 


‘‘Leases known to contain valuable deposits of oil 
and gas may be cancelled only by judicial proceed- 
ings in the manner provided in Sections 27 and 31 of 
the Act.”’ 


Part 192 of the regulations is entitled ‘‘Oil and Gas 
Leases’? but apparently relates primarily to leases in the 
public domain. Part 200, ‘‘Mineral Deposits in Acquired 


Lands’’ has no specific provision relating to cancellation. 


Section 8 of appellee’s lease provides as follows: 


‘““Srec. 8. Proceedings im case of default—If the 
lessee shall not comply with any of the provisions of 
the act or the regulations thereunder or make default 
in the performance or observance of any of the terms, 
covenants, and stipulations hereof and such default 
shall continue for a period of 30 days after service of 
written notice thereof by the lessor, the lease may be 
canceled by the Secretary of the Interior in accord- 
ance with the act, and all materials, tools, machinery, 
appliances, structures, equipment, and wells shall 
thereupon become the property of the lessor, except 
that if said lease covers lands known to contain valu- 
able deposits of oil or gas, the lease may be canceled 
only by judicial proceedings in accordance with the 
act; but this provision shall not be construed to pre- 
vent the exercise by the lessor of any legal or equit- 
able remedy which the lessor might otherwise have. 
A waiver of any particular cause of forfeiture shall 
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not prevent the cancellation and forfeiture of this 

' Jease for any other cause of forfeiture, or for the 
same cause occurring at any other time.’’? (emphasis 
supplied) (Plaintiff’s Exhibit 10). 


This lease carries forward the provisions of the statute 
and regulations requiring ‘‘judicial proceedings where the 
lease is known to contain valuable deposits of oil or gas’’. 
The lease further reserves to the lessor the right to exer- 
cise ‘‘any legal or equitable remedy which the lessor might 
otherwise have’’. The above-quoted section is the only 
provision of the lease whereby the Secretary has any 
power of cancellation. It is true that the Secretary did 
not act under this section, because there was no default 
under any of the terms of the lease. In other words, the 
lease contains no provision giving the Secretary the right 
to caneel in the circumstances of this case. The estab- 
lished principles of construction of written documents 
would seem to exclude the existence of any implied power 
of cancellation, when the actual grant of such power in the 
instrument itself is inapplicable. 


In view of the known fact of production in this field, 
and in view of the provisions of the statute, regulations 
and the terms of the lease, the Secretary was prohibited 
from proceeding to cancel the lease, except through an ap- 
propriate judicial proceeding. 


CONCLUSION 


It is respectfully submitted that the evidence shows 
that appellee’s assignor was the first qualified applicant 
for the lease of the forty (40) acres in controversy and 
that the lease dated December 1, 1951, was properly and 
validly issued to appellee; that appellee’s lease could not 
be cancelled administratively by the Secretary because of 
non-compliance with internal Departmental procedures, in 
the absence of a showing of fraud, deceit, imposition or 
actual lack of power to lease; and finally, since this lease 
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was known to be in a producing field, under specific pro- 
visions of the statute and the regulations, it could not be 
cancelled except through an appropriate judicial proceed- 
ing. In the circumstances, it is respectfully submitted that 
the judgment below should be affirmed. 


Rocer J. WHITEFORD, 
JoHN J. Witson, 
Puoirp §. Peryser, 
815 15th Street, N. W. 
Washington 5, D. C. 
Attorneys for Appellee, 
Tue Texas Company. 
Watrer BE. Wr, 
Of Counsel 


March 26, 1957 
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APPENDIX 


REGULATIONS OF THE SECRETARY OF THE INTERIOR. IN 
ADDITION TO THOSE SET FORTH IN THE APPENDIX TO 
THE BRIEF OF APPELLANT SEATON 


Leasing Under the Mineral Leasing Act for Acquired Lands 


Authority: §§ 200.1 to 200.10, inclusive, issued under 
sec. 10, 61 Stat. 915, 30 U.S.C. 351-359. 


Source: §§ 200.1 to 200.10, inclusive, contained in Ciren- 
lar 1668, Director, Bureau of Land Management, approved 
by the Assistant Secretary of the Interior, Dec. 15, 1947, 
12 F.R. 8678. 


43 C.F.R. 1947 Supp. 


§ 200.1 Purpose and authority. The Mineral Leasing 
Act for Acquired Land, enacted on August 7, 1947 (61 
Stat. 913, 30 U.S.C. 351-359), and hereinafter referred to 
in this section, and in §§ 200.2 through 200.10, as ‘‘the 
act’’, authorizes the Secretary of the Interior to issue 
permits and leases for deposits of oil, gas, oil shale, coal, 
phosphate, sodium and potassium in lands acquired by the 
United States, including such lands in Alaska, subject to 
the same conditions as contained in the mineral leasing 
laws of October 20, 1914 (38 Stat. 741; 48 U.S.C. see. 432), 
February 25, 1920 (41 Stat. 437; 30 U.S.C. sec. 181), Feb- 
ruary 7, 1927 (44 Stat. 1057; 30 U.S.C. sec. 281), and in 
all laws which amend or supplement these mineral leasing 
laws. The act also authorizes the issuance of permits and 
leases for sulphur deposits in such acquired lands, 
wherever situated, subject to all other conditions con- 
tained in the act of April 17, 1926 (44 Stat. 301; 30 U.S.C. 
sec. 271). 


The authority conferred upon the Secretary by the 
act, supersedes the authority upon him by section 402 of 
Reorganization Plan No. 3, effective July 16, 1946 (3 
C.F.R., Cum. Supp., ch. IV), as to the above-enumerated 
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minerals, except as to leases or permits outstanding on 
August 7, 1947. 


es) 5 a % e a 
43 C.F.R. 1947 Supp. 


§ 200.3 Consent of agency having jurisdiction of the 
land. Leases or permits may be issued only with the con- 
sent of the head or other official of the executive depart- 
ment, independent establishment or instrumentality hav- 
ing jurisdiction over the lands containing the deposits, or 
holding a mortgage or deed of trust secured by such lands, 
and subject to such conditions as that official may pre- 
seribe to insure adequate utilization of the lands for the 
primary purpose for which they were acquired or are 
being administered. 


43 C.F.R. 1947 Supp. 


§ 200.4 Other regulations applicable. Except as other- 
wise specifically provided in §§ 200.1 to 200.36, inclusive, 
the regulations prescribed under the mineral leasing laws 
and contained in Parts 70, 71, and 191 to 198, inclusive, 
of this chapter, shall govern the disposal and development 
of minerals under the act to the extent that they are not 
inconsistent with the provisions of the act. Any lease or 
permit issued under the act shall state that it is subject 
to the terms and provisions of the act. 


43 C.F.R. 1947 Supp. 


§ 200.8 Preference right of oil and gas lease applicants. 
Qualified applicants for oil and gas leases embracing lands 
subject to the act, whose applications were pending on the 
effective date of the act, shall have a preference right over 
others for an oil and gas lease under the act, provided 
that on the date when the application was filed the lands 
were not within the known geologic structure of a pro- 
ducing oil or gas field. 
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Prior Regulations 
43 C.F.R. 1946 Supp. 


§ 192.6 Boundaries of known geologic structures and 
productwe limits of producing ou and gas fields and de- 
posits. The Director of the Geological Survey will deter- 
mine the boundaries of the known geologic structures of 
producing oil or gas fields and, where necessary to effec- 
tuate the purposes of the act, the productive limits of pro- 
ducing oil or gas deposits as such limits existed on August 
8, 1946. Maps or diagrams showing the boundaries of 
known geologic structures of producing oil or gas fields 
and of the productive limits of producing oil or gas deposits 
will be placed on file in the appropriate district land office, 
and office of the oil and gas supervisor. Any lessee or 
his operator may apply to have a determination made as 
to whether or not the land upon which he intends to drill a 
well is inside or outside the productive limits of a producing 
oil or gas deposit. ‘The application should be accompanied 
by all available geologic data which in his opinion have a 
bearing on the matter. 


8 * * * * * 


NoNCOMPETITIVE LEASES 
43 C.F.R. 1946 Supp. 


§ 192.42 Applications for noncompetitive leases. Appli- 
cations for noncompetitive leases may be filed in the proper 
district land office, or, for lands or deposits in States in 
which there is no district land office, in the Bureau of 
Land Management, addressed to the Director of the Bu- 
reau of Land Management. All applications must be ac- 
companied by the filing fee prescribed in § 191.11 of this 
chapter, and at least one-half of the first year’s rental. 
Any application not accompanied by the minimum fee 
and rental payment will be rejected. No specific form of 
application is required and no blanks will be furnished. 
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An application executed by an attorney in fact must be 
accompanied by the power of attorney and the applicant’s 
own statement as to his citizenship and acreage holdings. 
Proof of the authority of the officer who makes application 
on behalf of a corporation must be furnished. 


The application must contain in substance the following: 
(a) The applicant’s name and address. 


(b) A statement as to citizenship: In case of an indi- 
vidual, whether native-born or naturalized and, if nat- 
uralized, date of naturalization, court in which naturalized, 
and number of certificate, if known; if a woman, whether 
she is married or single; if married, the date of her mar- 
riage and the citizenship of her husband; if a corporation, 
by certified copy of the articles of incorporation and a 
showing as to residence and citizenship of the stockholders; 
if 20 percent or more of the stock of any class is owned or 
controlled by any one stockholder, a separate showing of 
his citizenship and holdings. In case any of the stock 
of the corporation is held by aliens, a showing is required 
giving, to the extent reasonably ascertainable, the name, 
the country to which each owes allegiance and the amount 
of stock held by each. 


(c) A statement of the interests, direct and indirect, 
held by the applicant in oil and gas leases, and applications 
therefor on public lands in the same State, identifying 
by serial number the records wherein such interests may 
be found. 


(d) Description of the lands for which a lease is desired, 
describing the lands by legal subdivisions or, if unsur- 
veyed, by metes and bounds description connected with a 
corner of the public surveys by courses and distances. 


(e) A statement that the applicant is ready upon de- 
mand to pay the remainder of the rental and to furnish 
such bond or bonds as may be required under the lease or 
regulations. 
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Where any required information or statements are al- 
ready on file with the Department, the showing required 
by the regulations of this part may to that extent be made 
by appropriate reference to the information or state- 
ments already on file. 


* * o * * ° 
43 C.F.R. 1946 Supp. 


§ 192.44 Form of lease. Noncompetitive leases will be 
executed on Form 4213 and the rentals and royalties pay- 
able thereunder will be set forth in Schedule A affixed 
thereto and made a part thereof. 


Present Regulations 
43 C.F.R. 


§ 192.161 Cancellation and termination of lease. (a) 
Any lease issued after July 29, 1954, or any lease which 
is extended after that date pursuant to § 192.120, on which 
there is no well capable of producing oil or gas in paying 
quantities shall automatically terminate by operation of 
law if the lessee fails to pay the rental on or before the 
anniversary date of such lease. However, if the time for 
payment falls upon any day in which the proper office to 
receive payment is not open, payment received on the next 
official working day shall be deemed to be timely. The 
termination of the lease for failure to pay the rental must 
be noted on the tract book, or, for acquired lands, on the 
official records relating thereto, of the appropriate land 
office. Until such notation is made, the lands included 
in such lease are not subject to, nor available for, leasing. 
Offers to lease filed prior to such notation will confer no 
rights in the offeror and will be rejected. 


(b) Whenever the lessee fails otherwise to comply with 
any of the provisions of the act, of the regulations issued 
thereunder, or of the lease, such lease may be cancelled 
by the Secretary of the Interior if not known to contain 
valuable deposits of oil or gas after notice to lessee in ac- 
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cordance with section 31 of the act, if default continues for 
the period prescribed in that section after service of notice 
thereof. Any lessee of a lease which issued prior to July 
29, 1954, may, at any time prior to the anniversary date 
of such lease and the accrual of rental, elect to subject 
his lease to the automatic termination provisions of this 
section by notifying, in writing, the manager of the appro- 
priate land office to that effect. 


(c) Leases known to contain valuable deposits of oil or 
gas may be cancelled only by judicial proceedings in the 
manner provided in sections 27 and 31 of the aet. 

(Cire. 1904, 20 F.R. 1778, Mar. 24, 1955) 
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Joun Snyver, Appellant 
v. 
Tue Texas Company, Appellee 





SUPPLEMENTAL MEMORANDUM FOR APPELLEE 
UPON REHEARING 





This memorandum has been prepared to comply with 
the informal indication of the Court that it is interested in 
the question whether the cancellation of Dorough’s lease 
was illegal, in that it was not initially accomplished through 
judicial rather than administrative proceedings. 


It is the opinion and contention of appellee that the pur- 
ported cancellation was illegal. This was the position that 
appellee took in its brief and which was accepted by the 
Court in its opinion. Certainly, it is beyond question that 
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a lessee of mineral lands acquires a property right in 
them, and this right comes into being when the lease is 
issued. If the lessee can be deprived of its lease by further 
administrative action, then it will no longer be a property 
right but a mere license, subject to the whims and changes 
in opinion of the Secretary. As this Court so clearly said, 
the rights of the parties ‘‘cannot be so molded initially by 
administrative corrective action as to be subject only to 
the limited judicial scrutiny applicable where an adminis- 
trator acts within his sphere of discretion.’’ The depriva- 
tion of a property right, as the Secretary attempted in this 
case, must be subject to judicial review, under normal judi- 
cial standards with respect to such act. Accordingly, the 
conclusion is plain that once a lease is issued, further action 
with respect to it is beyond the administrative process and 
is subject to normal judicial scrutiny. 


The fact that the purported cancellation of the lease by 
the Secretary was illegal without a judicial proceeding, 
should not necessarily result in a failure to arrive at a 
decision on the merits in this proceeding. A court of equity 
has within its power and processes sufficient flexibility to 
treat this proceeding as if it had been brought by the 
Secretary for judicial cancellation and arrive at a conclu- 
sion whether the record is sufficient to justify cancellation 
on normal judicial grounds. We believe that the Court was 
justified in its former holding because of limitation in the 
stipulation, but that limitation now seems to have been 
waived by the parties. Appellee offered to make such a 
waiver on Page 2 of its Answer to appellants’ Petition for 
Rehearing, and the Memorandum filed on behalf of both 
appellants which urges the Court to reach a conclusion on 
the merits, would seem to be a like waiver on the part of 
appellants. In these circumstances, we do not see that 
there is any obstacle to prevent the Court from reaching a 
conclusion on the merits on this record. 


If the Court decides this case on the merits, the Court 
should treat the case as a judicial proceeding in which the 
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Secretary is seeking the cancellation of appellee’s oil lease. 
The record should be reviewed as to the presence or lack of 
judicial grounds for cancellation, and not as a mere review 
of an administrative decision, because the Secretary does 
not have administrative power to cancel the lease. Hence, 
the burden of proof should be on the Secretary to justify 
the purported cancellation on established judicial grounds. 


It is well-settled that mere irregularity or nonconform- 
ance with procedural requirements does not constitute a 
basis for cancellation of a land patent,* Moore v. Robbins, 
96 U. S. 530, 533, 24 L. ed. 848, 850; Noble v. Union River 
Logging R. Co., 147 U. S. 164, 174, 37 L. ed. 123, 127; 
Burke v. Southern P. R. Co., 234 U. S. 669, 710, 58 L. ed. 
1527, 1556; and the Secretary has followed a like rule in 
connection with oil leases. L. N. Hagood, A-25912, 60 I. D. 
465 (1951); Russell Hunter Reay v. Gertrude N. Lackie, 
A-24670, 60 I. D. 29 (1947). 


The memorandum filed on behalf of appellants presents 
their argument, as if the issue herein were identical with 
two other cases pending before the Court, namely, Barash 
(No. 14069) and McKenna (No. 14095). In neither case 
was there a purported cancellation of a lease by the Secre- 
tary. On the contrary, in each case dissatisfied applicants 
seek to have the Court compel the Secretary to cancel 
leases granted to others. We submit that neither case 
presents the issue in which the Court has indicated its in- 
terest because in neither case has there been any adminis- 
trative cancellation of a lease by the Secretary. How- 
ever, it is our intention to discuss these cases in relation to 
McKay v. Wahlenmaier, 96 U. S. App. D. C. 313, 226 
F. 2d 35. 





* Witbeck v. Hardeman, 51 F. 2d 450, 453 (5th Cir.) indicates that the 
same doctrine is applicable to oil leases. Upon review on certiorari, the 
Supreme Court affirmed, 286 U.S 444, 76 L. ed. 1217, but without discus- 
sion of this principle of law. 
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The Secretary argues that his power of cancellation can- 
not vary with the facts of the particular case or the kind 
of error involved. We agree that this is true but our rea- 
son is that the Secretary has no administrative power of 
cancellation. His only power is similar to that of any 
individual who may assert that a lease is void. He may 
not legally cancel the lease by unilateral action on his part, 
if he had color of authority and power to execute it. Com- 
pare Noble v. Union River Logging R. Co., supra. 


In the Barash case, the Secretary determined, possibly 
in an informal manner, that certain lands were in a non- 
geologic structure and on a competitive basis made leases 
to two applicants for portions of the lands. Appellant 
claims that the Secretary failed to make a suitable deter- 
mination of this fact and, therefore, his application for a 
non-competitive lease should have been granted. In his 
brief in the Barash case (p. 18), the Secretary points ont 
that one lessee paid to the Secretary $25,000. for its lease 
and contends that in the absence of the lessee, as a party 
thereto, the courts of the District of Columbia do not have 
jurisdiction to require the cancellation of the lease. 


In the McKenna case, the lease was awarded to De Armas, 
the first applicant in point of time. Appellant McKenna 
filed a later application which conformed to a requirement 
of the regulations with respect to listing of pending appli- 
cations. He claims that the application of De Armas did not 
comply with the listing requirement and that, therefore, 
McKenna was the first applicant whose application con- 
formed to the statute and regulations. The Secretary 
ruled, under the doctrine of the second Hooper decision, 
that the regulatory requirement as to listing of other ap- 
plications had not been enforced and that the failure of 
the application of De Armas to comply with said regula- 
tion did not disqualify him from receiving the lease. In 
his brief in that case, the Secretary argues that mere 
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irregularities in an application may be cured and it was 
not ‘‘illegal’’ for the Secretary to permit the curing of 
such a defect (Brief, p. 15). In the Summary of Argu- 
ment in his brief, the Secretary states his position in the 
following words (p. 8): ‘‘There is no question but that 
appellee De Armas is in fact the first to file and that he 
meets all statutory requirements. Hence, as a matter of 
principle and fairness, he is entitled to prevail.’’ This 
language is applicable literally to the position of appellee, 
The Texas Company, in the case at bar. 


The conclusions above suggested would not be inconsis- 
tent with the Wahlenmaier decision. In that case, the 
Court’s treatment of the issue was not the mere review 
of an administrative decision, but whether the award of 
the lease ought to be set aside upon recognized legal 
grounds. The Court found that imposition and fraud were 
present, which are recognized grounds for setting aside a 
transaction. As stated above, upon this analysis of the 


Wahlenmaier decision there is nothing therein that would 
be inconsistent with the ruling in this case that the pur- 
ported cancellation of the lease was invalid because it was 
not accomplished in a judicial proceeding. 


In making the above statement, we wish to make it 
clear that we do not agree with certain aspects of the 
Wahlenmaier decision and that of course we are aware that 
the Court is here concerned with its conclusion, not in this 
case alone, but in the three related cases. We feel it to be 
our duty to point out the portions of that decision with 
which we do not agree. 


We think first, and fundamentally, that the Court lacked 
jurisdiction to order the cancellation of the Culbertson 
lease, without Culbertson being a party to the case and 
having an opportunity to defend. It seems to us that the 
most that the Court could do in that case would be to direct 
the Secretary to institute an action to set aside the Culbert- 
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son lease in a court having personal jurisdiction over Cul- 
bertson or over the property involved. Upon full consid- 
eration we do not regard the proceedings in the District 
of Columbia in the Wahlenmaier case as having given the 
District of Columbia courts jurisdiction over either the 
person of the lessee or the res itself. 


In the second place, the effect of the decision is to change 
the statutory standard, which required only that the award 
be made to the person who first makes application and who 
is qualified under the Act. The decision has the effect of 
transferring the word qualified to the application, thus 
making the rights of the applicant depend upon the form 
and content of the application. The statute gives the right 
to the first applicant, provided only that he is qualified to 
hold the lease. It is this aspect of the decision which tends 
to create controversy as to the propriety and sufficiency of 
an application. Congress did not impose this requirement. 


And finally, as a corollary to the preceding point, we 
believe that the failure to include in the application cer- 
tain information that was required by the regulations 
would not be ground for cancellation, unless the informa- 
tion would have the effect of disqualifying the holder as 
a lessee under the statute. In other words, we agree with 
the opinion only to the extent that fraud and imposition 
were found to be the basis of its holding. 


The conclusions which we here suggest would be consis- 
tent with the land patent cases (cited in our original brief 
and in the Court’s original opinion), and would tend to re- 
duce rather than increase the number of cases that would 
have to be handled by the Department of Justice. Under 
the Wahlenmaier decision, any dissatisfied applicant has 
the color of a case if he can show that the successful appli- 
cant’s application was defective in some respect. The 
Wahlenmaier case has the effect of making the Secretary’s 


7 


regulations an inflexible straightjacket* from which an 
applicant may not deviate at his peril and concerning which 
the Secretary is without power to forgive and condone. 
The construction of the Secretary’s regulations should be 
a matter within his administrative discretion and not sub- 
ject to judicial review, unless arbitrary or capricious. If 
the Wahlenmaier decision is applied in the manner that we 
have suggested in this memorandum, we believe that the 
true field of the Secretary’s administrative authority would 
be preserved, litigation on behalf of the dissatisfied appli- 
cants would be reduced and the rights of lessees to protect 
their established property interest through judicial pro- 
ceedings would remain unimpaired. 


The above discussion concerning the limitations of the 
application of the Wahlenmaier decision should not, in our 
opinion, affect the jurisdiction and power of the Court to 
come to a decision on the merits in this case. All of the 
parties are before it and all seek a final determination. 


Certainly this Court, as a court of equity, can consider 
that as having been done which should have been done, 
and treat this proceeding, from a procedural and burden 
of proof standpoint, as if it had been an action by the 
Secretary to cancel the lease of appellee. 


The Secretary makes very little argument with respect 
to the merits of the claim of the Texas Company versus 
that of Snyder, and the record is clear beyond doubt that 
appellee’s assignor Dorough was the first qualified appli- 
cant. His sole argument is that the lease to the Texas 
Company referred to the wrong act of Congress, and that 
as a result thereof, the rents would be distributed in a 
different manner. Certainly, such a defect in form fur- 


* Ibid, p. 321: 


‘*The Secretary is bound by his own regulation so long as it remains 
in effect. He is also bound, we think, to treat alike all violators of 
his regulation. He may not justify, simply by saying the violation is 
unimportant, his departure in a single case from an otherwise consistent 
policy of rejecting applications which do not conform to the regulation.’’ 
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nishes no basis for this Court to approve the cancellation of 
the property right of the Texas Company in its lease. The 
defect in form should be promptly cured, by an appro- 
priate amendment of the lease of the Texas Company, or 
by an exchange of its lease for one in proper form. The 
Congressional directive to award the lease to the first 
qualified applicant should be followed by the Court withont 
undue emphasis upon the form in which the directive is 
carried out. 


For the reasons set forth, it is respectfully submitted 
that the judgment below should be affirmed. 


Respectfully submitted, 


Rocer J. WHITEFORD 
Joun J. Witson 
Pur §. Preyszr 
815 15th Street, N. W. 
Washington 5, D. C. 
Attorneys for Appellee, 
| The Texas Company. 
Waurter KE. Wi, 
Of Counsel. 


January 3, 1958 
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QUESTION PRESENTED 


An oil and gas lease was mistakenly issued on land of the 
United States as “acquired land” when the property was, in 
fact, “public land.” The Secretary of the Interior cancelled 
that lease on the ground that, although both types of land are 
subject to lease, an applicant for a lease, to establish and retain 
his priority over other applicants, has the responsibility of 
applying for and insisting upon a lease under the distinct 
statute and regulations applicable to the proper category of 
land because they differ substantially. The question is: 

Whether that cancellation by the Secretary was so “ar- 
bitrary, capricious, and without authority of law” as to re- 


-quire reversal by the district court. 


(1) 


436030--57——-1 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13636 


Frep A. SEATON, SECRETARY OF THE INTERIOR, APPELLANT 
v. 


THe Texas CoMPANY, A CORPORATION, APPELLEE 


APPEAL FROM A JUDGMENT OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR FRED A. SEATON, SECRETARY OF THE INTERIOR, 
APPELLANT 


OPINION BELOW 


The opinion of the district court is not reported. It is set 
out at pp. 69a—79a of the Joint Appendix. 


JURISDICTION 


The Secretary of the Interior issued an oil and gas lease 
on public lands of the United States, which by assignment, 
came to appellee. That lease was subsequently cancelled in 
favor of a lease issued on the same lands to another. This 
suit was instituted by appellee against the Secretary of the 
Interior for a mandatory injunction to compel him to set 
aside the cancellation (Jt. App. la—6a). Jurisdiction of the 
district court was asserted to be under 5 U.S. C. Sec. 1009 (Jt. 
App. la). John Snyder, the party whose lease prevailed un- 
der the ruling by the Secretary, intervened to defend in the 
action. Judgment was entered granting the relief requested 
by appellee on August 16, 1956 (Jt. App. 77a), and the judg- 
ment was modified in a respect not relevant here on September 
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7, 1956 (Jt. App. 78a). Notice of appeal was filed by the Sec- 
retary on October 2, 1956, and by the Intervenor on October 
3, 1956.2. The jurisdiction of this Court is invoked under 28 
U.S. C. Sec. 1291. 


STATEMENT OF THE CASE 


This action was instituted by appellee, The Texas Company, 
against the Secretary of the Interior for relief in the nature of 
mandamus to compel him to set aside his cancellation of an 
oil and gas lease held by appellee on 40 acres of lands of the 
United States in McKenzie County, North Dakota. The 
grounds for the relief sought were that, in cancelling the lease, 
the Secretary had “acted arbitrarily and capriciously, abused 
his discretion, violated plaintiff’s constitutional rights, ex- 
ceeded his jurisdiction, authorization and limitation, and was 
without statutory right.” John Snyder, who held another oil 
and, gas lease issued by the Secretary on the same lands and 
who, therefore, benefited by cancellation of appellee’s com- 
peting lease, intervened in the action to protect his interests. 
The relevant facts are as follows: 

On April 19, 1948, Thomas G. Dorough (appellee’s as- 
signor) * filed with the district land office at Bismarck, North 
Dakota, an application for a noncompetitive oil and gas lease 
on approximately 2,000 acres of land (Jt. App. 35a). The 
application recited that it was made pursuant to the Mineral 
Leasing Act of February 25, 1920, 41 Stat. 437, as amended, 30 
U.S. C. Sees. 181, et seg. (Jt. App. 35a). The 2,000 acres ap- 
plied for covered approximately 32 separate parcels of land 


> This appeal by the Secretary of the Interior (No. 13,636) and the appeal 
by John Snyder, Intervenor (No. 13,637), were consolidated by order of 
this Court dated December 27, 1956, “for the purposes of filing a single 
joint appendix and for argument. Appellants and appellee may file con- 
solidated briefs as they deem it desirable.” 

2 Frequently throughout this brief, for the sake of clarity or brevity, the 
rights and interests of Dorough are referred to without expressly adding 
appellee, The Texas Company, as his successor-in-interest. It is intended 
in all such instances that the statement or contention apply equally to The 
Texas Company. 

3 This Act of 1920 authorizes the leasing of public domain land. 

Other lands of the United States (acquired lands) are authorized to be 
leased by the Mineral Leasing Act for Acquired Lands of August 7, 1947, 
61 Stat. 913, 30 U. S. C. Sees. 351, et seq. 
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in nine different sections, including the NE14 SW, Sec. 7 
(Township 153 N., Range 95 W., 5th Principal Meridian, Mc- 
Kenzie County, North Dakota), which is the 40-acre tract in- 
volved here. 

The application was given a serial number (Bismarck 
025004) and held in the local office for processing (Jt. App. 
9a, 35a). In that processing, “Status Sheets” were prepared 
showing the status (availability for leasing, etc.) of each tract 
described in the application. The Status Sheet relating to the 
40-acre tract involved here (NE14 SW, Sec. 7), submitted on 
October 21, 1948, showed that the oil and gas deposits were 
reserved to the United States from any agricultural entry or 
purchase by the Act of July 17, 1914, 38 Stat. 509, 30 U.S. C. 
Sec. 121 (Jt. App. 36a-37a). 

On January 19, 1949, Dorough wrote to the Bureau of Land 
Management office in Billings, Montana, as follows * (Jt. App. 
392): 

Since filing the above numbered oil and gas lease ap- 
plication, I have learned that applications for acquired 
lands should be filed direct to Washington, D. C. 
Therefore, if any part of this application is considered 
acquired land, please accept this letter as formal notice 
that it is my desire that the matter be forwarded to 
your proper land office in order that an oil and gas 
lease can be issued. 


The Regional Chief of Adjudication at Billings, by reply 
dated January 25, 1949, informed Dorough that of the 2,000 
acres included in Dorough’s application only 200 acres were 
public domain lands (as opposed to acquired lands). He then 
stated (Jt. App. 40a): 


In view of the fact that the above land is the only land 
that may be included in a lease under the leasing act of 
February 25, 1920, it is suggested that you file a new ap- 
plication covering the balance of the land. Such ap- 
plication should be filed direct in the Bureau of Land 
Management office in Washington, D.C. Your appli- 


*The Bismarck land office was discontinued (Jt. App. 9a) on July 30, 
1948, pursuant to Executive Order 9977, July 17, 1948 (13 F. R. 4033). 


416030—57——-2 
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cation should clearly show that it is an application for 
acquired land. 


In describing the 200 acres that were subject to the 1920 Act 
he mistakenly did not classify the oil and gas deposits in the 
NE, SW, Sec. 7, as public domain. 


Dorough replied on February 3, 1949, as follows (Jt. App. 41a) : 


In view of the fact that only 200 acres of the lands 
desired proved to have the status of vacant public lands, 
it is my desire that the entire application be forwarded 
to the Bureau of Land Management, Washington, D. C., 
with a request that it be treated as an application for 
an oil and gas lease on acquired lands, thus retaining its 
filing time and date priority. 

Enclosed herewith please find a separate application 
on the following described lands, in connection with 
other lands. [Here followed a description of the 200 
acres in the original application which he had been ad- 
vised were public lands. The description did not in- 
clude the NEY4SW4, Sec. 7.] 


On the following day, the Regional Chief of Adjudication for- 
warded three applications by Dorough, including Bismarck 
025004, to the Director of the Bureau of Land Management in 
Washington, D. C., together with a memorandum in which he 
stated (Jt. App. 42a): 


I transmit herewith the following listed case files: 
Bismarck 024999 Thomas G. Dorough 
Bismarck 025002 Thomas G. Dorough 
Bismarck 025004 Thomas G. Dorough 

Each of these case files has attached to it a letter 
from Mr. Dorough showing that he wants the applica- 
tion to be considered as for acquired land only. 

With the same mail this office received supplemental 
applications by Mr. Dorough under 025000 and 025003, 
including in those applications the public domain land 
that was included in 024999, 025002 and 025004. 

Accordingly, it is suggested you delete from 024999 
the NW14 sec. 3, T. 153 N., R. 95 W., and from 025002 
the SW14SE sec. 15, T. 151 N., R. 95 W., and from 
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025004 the SW14SW14, SW14SE'%4 sec 5, NWIZNEW, 
NWYANWY, SEYSW, sec. 8, T. 153 N., R. 95 W., 
5th P. M. and that the applications be considered as to 
the balance of the land as being for acquired land. 

We have closed the cases as to these three serials. 


On September 25, 1950, the Regional Chief of Adjudication at 
Billings, Montana, sent to Dorough a Voucher for Refunds with 
return of his advance rental payment of $546 on his original 
public land application (Bismarck 025004). The voucher con- 
tained the notation “Application rejected” (Jt. App. 43a). 

The Washington office assigned acquired land serial num- 
bers to the three applications. Application Bismarck 025004 
became BLM-—A 016898. As to the latter, a decision was ren- 
dered on October 29, 1951, by the Chief, Branch of Minerals, 
Division of Adjudication, Washington, D. C., wherein the ap- 
plication was rejected as to one tract because it was “public 
domain land and not acquired land” and as to two tracts be- 
cause they “are privately owned.”* It was not observed that 
the NE14 SW, Sec. 7, was also public domain as to its oil 
and gas deposits so that the decision approved the application 
for an acquired lands lease of the remaining 1,669.94 acres 
which included that parcel (Jt. App. 44a). 

Accordingly, on December 1, 1951, a lease was issued to 
Dorough “under, pursuant, and subject to the terms and pro- 
visions of the Act of August 7, 1947 (61 Stat. 913)” for the 
1,669.94 acres, which included the NE14 SW14, Sec. 7 (Jt. App. 
45a). Dorough assigned his lease to The Texas Company, 
appellee here, on June 1, 1952. 


*No appeal was taken from this decision nor from the earlier decision 
which refused his original application as to the tract involved here. 

* Subsequently, in checking the accounts as to this lease, a discrepancy 
was discovered relative to the “previously paid $546” (Jt. App. 44a). The 
Billings office advised the Washington office on April 23, 1952, as follows 
(Jt. App. 47a) : “In checking with the Land Office on Serial BLM 025004, 
it was found that the case which was cross-referenced with BLM-A 
016898 was closed and advance rental refunded by the Division of Ad- 
judication. For your information, attached is copy of letter stating that 
the case was closed, together with copy of refund voucher.” Accordingly, 
by decision of September 23, 1952, Dorough was advised that the decision 
of October 29, 1951, granting his lease application was in error to the extent 
of crediting him with $546.00 previously paid, because that payment “was 
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Meanwhile, on May 14, 1951 (before Dorough’s lease was 
issued), John Snyder filed an application with the Bureau of 
Land Management in Washington, D. C., which was the cor- 
rect office at that time, for an oil and gas lease on 239.67 acres 
of land, embracing NE'%4 SW14, Sec. 7, “pursuant and subject 
to the terms and provisions of the Act of February 25, 1920,” 
relating to public domain lands (Jt. App. 49a). This offer 
wes transmitted to the Billings office for adjudication. The 
offer was rejected as to the NE14 SW14, Sec. 7, by decision of 
the Manager of the Billings Land Office, dated October 23, 
1952, on the mistaken ground that the tract had been “patented 
without an oil and gas reservation to the United States * * *. 
The name of the present owners of the oil and gas rights may 
be found in the county records” (Jt. App. 50a). The offer 
was also rejected as to some of the other lands on the same 
ground and on the ground of conflict with prior offers. A 
lease, effective November 1, 1952, was issued for the remaining 
lands in the offer (Jt. App. 53a). 

Snyder appealed on November 3, 1952, from the rejection of 
his application as to the NE44 SW, Sec. 7 (Jt. App. 51a). 
He contended that the tract had been patented with a reserva- 
tion of the oil and gas to the United States so that such de- 
posits had remained public lands of the United States. The 
status of the tract was thereupon checked in the public land 
records from which it was ascertained that, as Snyder con- 
tended, the land had been patented with an oil and gas reser- 
vation.” Accordingly, by decision of March 18, 1953, the Man- 


refunded the applicant in September 1950 at the time the application under 
serial number 025004 was closed out on the records of the local land 
office and transferred to this office where it was assigned new serial number 
BLM-A 016298” (Jt. App. 48a). He was allowed 30 days within which to 
pay in that sum. 

*The tract was entered by Selmer K. Danielson on March 26, 1934, under 
provisions of the Homestead Act (43 U. S. C. Sec. 161, et seq.). On April 
11, 1940, a patent was issued to Danielson in which the oil and gas deposits 
were reserved to the United States pursuant to the Acts of June 22, 1910, 
and July 17, 1914, respectively (30 U. S. C. Secs. $1, et seq., and 121, et seq.). 
On January 2, 1942, Danielson reconveyed the tract to the United States 
(Jt. App. 58a-60a). Thus, although title to the surface of the land and 
to non-reserved minerals has been reacquired by the United States, title 
to the oil and gas has always remained in the United States. Such re- 
served deposits are specifically made subject to leasing under the Mineral 
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ager revoked his earlier decision against Snyder as to this tract 
(Jt. App. 52a) and, on April 24, 1953, Snyder’s lease of No- 
vember 1, 1952, was amended to include the NEY SW, Sec 
7 (Jt. App. 58a). 

Nine months later, on January 22, 1954, Snyder wrote to the 
Director of the Bureau of Land Management in Washington, 
as follows (Jt. App. 54a): 


On May 11, 1951, under the Act of February 25, 1940 
(41 Stat. 487, 30 U. S. C. Sec. 181), I filed for lands 
covering the above description. On November 1, 1952, 
I was issued an Oil and Gas Lease pursuant to the 
Mineral Leasing Act above stated for this land. This 
lease was executed in the Montana District Land Office 
in Billings, Montana. 

On December 1, 1951, Thomas G. Dorough was issued 
a BLM-A Lease No. 016898, said lease being pursuant 
to the Act of August 7, 1947 (61 Stat. 913). The rec- 
ords show that this BLM—A Lease has been issued in 
error insofar as above described land is concerned, and 
in order to clear up any discrepancy in the title to my 
lease, I request that you cancel lease BLM-A 016898 
as it effects the above described land. 

The reason that the Lease BLM—A No. 016898 should 
not have included the above described land is that the 
oil and gas rights in and under said land were reserved 
to the United States in the Patent under the Act of 
7-17-14 and therefore the oil and gas rights thereunder 
are public domain and not “acquired.” 


By decision of February 16, 1954, the Bureau of Land Man- 
agement in Washington ruled (against Dorough and The Texas 
Company) that the tract “was erroneously included in oil and 
gas lease BLM-—A 016898 and the lease is hereby canceled to 
that extent” (Jt. App. 55a). 

Dorough then, on March 17, 1954, filed a petition for rein- 
statement of his original application (Bismarck 025004) as an 
application for a public lands lease on this tract (Jt. App. 67a), 
and Dorough and The Texas Company appealed to the Secre- 


Leasing Act of February 25, 1920, as public domain lands of the United 
States. 30 U.S. C. Sec. 182, infra, p. 34 
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tary of the Interior from the decision cancelling their lease. 
On August 10, 1954, the Solicitor of the Department of the In- 
terior, acting under a delegation of authority from the Secre- 
tary of the Interior, affirmed the ruling of the Bureau of Land 
Management cancelling the lease and denied the petition for 
reinstatement (Jt. App. 7a—16a). 

This suit was then instituted by The Texas Company 
against the Secretary. On March 8, 1956, John Snyder inter- 
vened as a defendant (Jt. App. 22a). Motions by the Secre- 
tary and by Snyder for summary judgment and a motion by 
Snyder to enjoin The Texas Company “from producing dur- 
ing the pendency of the present suit the three off-set wells 
through which plaintiff is draining oil and gas from intervenor’s 
leasehold” were denied. 

Thereafter, following a hearing on evidence consisting of 
the departmental record, the district court, by judgment en- 
tered on August 16, 1956, held that the cancellation of 
Dorough’s lease “was arbitrary, capricious and without author- 
ity of law” (Jt. App. 77a-79a). The court set aside the can- 
ceilation, ordered the Secretary of the Interior “to restore said 
lease in full force and effect,” ordered Intervenor, John Snyder, 
to surrender his lease for cancellation and “to file such in- 
struments and make such entries in the records of McKenzie 
County, North Dakota, and elsewhere, that will make this 
judgment, in all respects final and conclusive as to the rights of 
the parties everywhere” (Jt. App. 79a).° 

The court stated in its written opinion that, “The evidence 
is clear and convincing to this court that the plaintiff’s 1948 
application was the first application for the 40-acre tract. 
That fact is patent and cannot be controverted by legal tech- 
nicalities regarding the propriety of the application. The fail- 
ure of the applicant to receive a lease for the 40 acres from the 


“This judgment required that these acts be done by the Secretary and 
by Snyder within 30 days after entry of the judgment. But by amend- 
ment of the judgment on September 7, 1956, the time was enlarged to 60 
days and, in the event of appeal, to 30 days after final disposition thereof 
(Jt. App. 78a, 79a). The portion of the judgment ordering Snyder to cor- 
rect the county records had been agreed to by Snyder in the event that he 
aid not prevail in the action. Appellee had made a like stipulation (Jt.. 
App. 3la-32a). 
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District Land Office of North Dakota was due to a mutual mis- 
take of the Manager of the Land Office and the applicant” (Jt. 
App. 74a-75a). These appeals followed. 


STATUTES AND REGULATIONS 


The relevant provisions of the Mineral Leasing Act of Febru- 
ary 25, 1920, as amended, the Mineral Leasing Act for Acquired 
Lands of August 7, 1947, and the regulations issued under each 
of those statutes are set out in an Appendix to this brief, infra, 


pp. 33-43. 
STATEMENT OF POINTS 


1. The district court erred and exceeded its power in trying 
de novo and in overturning the decision by the Secretary of the 
Interior which cancelled appellee’s oil and gas lease of the pub- 
lic lands involved. 

2. The district court erred in ruling that appellee’s assignor, 
Thomas G. Dorough, was the first person to file a proper ap- 
plication to lease the public lands involved in accordance with 
‘the requirements of the Mineral Leasing Act of February 25, 
1920, 41 Stat. 437, as amended, 30 U.S. C. Sec. 181, et seq. 

3. The district court erred in ruling that John Snyder did 
not file the first proper application to lease the lands involved 
under the 1920 Act, supra. 

4. The district court erred in ruling that Thomas G. 
Dorough’s application to lease the public lands involved ex- 
pressly as acquired lands, under the Mineral Leasing Act for 
Acquired Lands of August 7, 1947, 61 Stat. 913, 30 U.S. C. 
Sec. 351, et seq., was valid. 

5. The district court erred in ruling that Thomas G. 
Dorough’s application, treated as a valid acquired lands ap- 
plication at Dorough’s request, was also valid as to the included 
public domain land. 

6. The district court erred in ruling that the lease issued to 
Thomas G. Dorough, assigned to appellee, on these public lands 
as acquired lands was authorized and valid. 

7. The district court erred in refusing to rule that the Inte- 
rior Department rejected Thomas G. Dorough’s application 
for a public lands lease so that when he failed to appeal from 
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that rejection he lost his priority and all other rights under 
that application. 

8. The district court erred in refusing to rule that Thomas 
G. Dorough withdrew his public lands application so that he 
lost his priority and all other rights under that application. 

9. The district court erred in refusing to rule that the Sec- 
retary of the Interior required that separate applications be 
filed under the proper statute for leases of public domain and 
acquired lands, that this requirement was reasonable and law- 
ful, that John Snyder who complied with this requirement 
was entitled to a lease in preference to Dorough who did not 
comply, and that the Secretary had the power and duty to 
cancel a lease issued to Dorough in violation of Snyder’s pref- 
erence right. 

10. The district court erred in ruling that the Secretary of 
the Interior, in administering property of the United States 
according to statute and rules authorized by statute, was bound 
or estopped by assertions or agreements whose effect would 
contravene that law. 

11. The district court erred in ordering the Secretary of the 
Interior “to restore * * * in full force and effect” the ac- 
quired lands lease (BLM-—A 016898) issued to Thomas G. 
Do-ough on public lands. 

12. The district court erred in ruling that the Secretary of 
the Interior had authority to correct Thomas G. Dorough’s 
lease, to reinstate his original application to lease, or in any 
other way to validate his application or lease so as to defeat 
the intervening statutory priority established by John Snyder. 

13. The district court erred in ruling that the decision by 
the Secretary of the Interior was arbitrary, capricious and 
without authority in law. 

14. The district court erred in entering judgment for appel- 
lee against the Secretary of the Interior and John Snyder. 


SUMMARY OF ARGUMENT 


A. The district court exceeded its proper function in this 
ease. It tried de novo and overturned as “capricious” a deci- 
sion by the Secretary of the Interior wherein he canceled an 
oil and gas lease previously issued by him on public lands. 
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The ground for the administrative decision was that the lease 
was void as unauthorized because the lessee was not the first 
person to file a proper application for it as required by statute 
and defined by departmental regulations. Congress entrusted 
that decision exclusively to the Secretary. It did not grant 
to the courts authority to make the decision de novo. There 
is no power in a court to substitute its judgment for that of 
the Secretary based on its opinion of the persuasiveness of 
the evidence and contentions. Given, as here, the power in 
the Secretary to make the decision—i. e., there being no law 
squarely commanding a contrary result—the courts have no 
function with respect to the decision so long as it is not truly 
capricious. An administrative ruling, whether nght or wrong 
in the court’s view, is not capricious where there is any reason 
to support it. In this case, there are sound and substantial 
reasons to support the Secretary’s ruling: 

1. The tract involved here is public land, not acquired land. 
Dorough, appellee’s assignor, filed the first application to lease 
this tract as public land under the statute and regulations re- 
lating to public lands. That application was expressly “re- 
jected” by the Interior Department. Dorough did not appeal. 
He withdrew that application and caused it to be sent from 
the District Land Office in North Dakota to the Bureau of 
Land Management in Washington, D. C., and there filed as 
an application to lease the tract as acquired land under the 
different statute and regulations governing such lands. There- 
fore, Dorough did not have on file any application to lease 
this tract as public lands when Snyder subsequently filed his 
public lands application. Accordingly, at that time, Dorough 
could not be considered to be the first applicant to lease these 
public lands. 

2. The 1920 Act, requiring public lands to be leased to “the 
person first making application for the lease who is qualified 
under this Act,” has consistently been interpreted by admin- 
istrative rulings and court decisions to mean that the appli- 
cation itself must be in proper form to earn a priority. Plainly, 
an application to lease public lands as acquired lands, erro- 
neous as to fact and as to the statute and regulations invoked, 
is not in proper form. 

416030—57——-3 
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3. Congress authorized the leasing of public lands by the 
1920 Act. That statute forbids the leasing of acquired lands 
under its provisions. Congress authorized the leasing of ac- 
quired lands by the 1947 Act. That statute does not permit 
the leasing of public lands under its provisions. The two 
statutes differ in substantial respects. Each statute author- 
ized the Secretary to make rules and regulations to effectuate 
its purpose and the 1947 statute expressly authorizes him to 
make different rules to effectuate its different provisions and 
to meet its different administrative problems. The Secretary 
has thus duly issued regulations which require that applica- 
tions to lease the two types of lands be filed in different places 
an‘l contain different information. Of necessity, applications 
are processed by entirely different methods and personnel on 
different records and usually in different places. The regula- 
tions are plain and known to the public. The leases of 
course, must contain the different provisions dictated by the 
two statutes. The burden of establishing the right to lease 
uncer the proper statute is upon the applicant. This works 
no hardship on the applicant because the same public records 
showing the status of particular land is as available to all 
applicants as to the Secretary. Accordingly, an application 
to lease public lands as acquired lands cannot correctly be held 
to be a proper application and a lease issued under such an 
application, subject to provisions of the wrong law, cannot 
be valid. 

B. Dorough’s original application for a public lands lease 
was rejected by a departmental employee on the mistaken 
ground that the tract (the oil and gas deposits) was acquired 
land. Dorough lost his priority by failing to appeal from that 
rejection. He did not pursue his administrative remedy. The 
burden was on him to establish his rights. Moreover, the 
Secretary, in administering property of the United States ac- 
cording to statute and rules authorized by statute, cannot be 
bound or estopped by assertions or agreements whose effect 
would contravene that law. 

C. The Secretary was under a mandatory duty to cancel 
Dorough’s acquired lands lease because (1) it was issued in 
violation of the statutory priority prescribed by the 1920 Act, 
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(2) it was issued in violation of a consistent policy of rejecting 
applications which did not comply with the requirement that 
application be made under the proper statute, and (3) being 
a lease of public lands as acquired lands with provisions pe- 
culiar to acquired lands, it was void as unauthorized. 


ARGUMENT 


The District Court erred in overturning the decision of the 
Secretary of the Interior because his decision was both cor- 
rect in law and sound in reason 


Introductory: The concern of the Secretary of the Interior 
respecting the scope of judicial action in this case is great. He 
has made a decision authorized by Congress as to federal prop- 
erty entrusted by Congress exclusively to his management. If 
there is, in practice as well as in theory, an area of the govern- 
mental function wherein an executive officer may and should 
make the final decision, that area is the battle site of this 
contest. 

An administrative decision which is plainly not “capricious” 
should not be branded “capricious” as a means of removing 
the issue from the domain of the Secretary to that of the courts. 
Such a characterization preserves, in terms, the limited func- 
tion of the judiciary but, in fact, substitutes the opinion of the 
court for the judgment of the Secretary. 

It may be that reasonable men would differ as to which of 
the contestants here should equitably have the lease. The 
Secretary is confronted with many hundreds of close contests 
annually.’ The losing party almost always has a case suffi- 
ciently tenable to present to the Secretary or even to the courts 
if it were their decision to make. But, beyond a challenge of 
the Secretary’s authority to make the decision on the ground of 
express law, dictating a contrary result, the sole test of his 
decisions open to the courts is whether he acted arbitrarily and 


* The magnitude of the mineral leasing activity is shown by the fact that 
the Interior Department had 52,771 applications for noncompetitive oil and 
gas leases in process during the fiscal year ending June 30, 1955. It re- 
ceived 37,861 such applications during the year and cl:sced out 38.676 by 
final decision. Noncompetitive leases outstanding at the close of the year 
numbered 99,076 and covered 74,707,824 acres of public domain and acquired 
land. 1955 Annual Report of the Secretary of the Interior, pp. 277-279. 
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capriciously. And that, in turn, requires that there be no rea- 
sonable ground whatever to support his decision. It does not 
mean that, in the court’s independent opinion, there is more 
persuasive reason for a contrary decision. 

This is settled law. United States v. Carmack, 329 U.S. 
230, 243-244, fn. 14 (1946); Dakota Cent. Tel. Co. v. South 
Dakota, 250 U.S. 163, 184 (1919); Chapman v. Santa Fe Pa- 
cific Railroad Company, 90 U.S. App. D. C. 34, 198 F. 2d 498, 
502 (1952), certiorari denied, 343 U.S. 964; Hammond v. Hull, 
76 U.S. App. D. C. 301, 131 F. 2d 23, 27 (1942), certiorari 
denied, 318 U. S. 777; Wann v. Ickes, 67 App. D. C. 291, 293, 
92 F. 2d 215, 217 (1937). The courts have emphasized the 
particularly limited scope of permissible judicial intervention 
where the subject matter is action by the Department of the 
Interior in disposing of public lands. Riverside Oil Co. v. 
Hitchcock, 190 U.S. 316, 324 (1903); United States v. Jones, 
131 U.S. 1, 15 (1889) ; Ickes v. Underwood, 78 U.S. App. D.C. 
395,141 F. 2d 546, 548 (1944); United States v. Ickes, 69 App. 
D. C. 324, 101 F. 2d 248, 252-253 (1938). 

The rule is essential. For example, as to the subject mat- 
ter presented by the instant case, the courts do not have the 
information, experience, or staff to administer the vast and 
comp’ex program of mineral leasing. They cannot adequately 
inquire into or appreciate how occasional, piecemeal decisions 
fit into or alter the weave of the entire fabric. Errors in pro- 
cedure which to the non-expert may seem trivial and unique 
and hence are characterized as “technical” often present prob- 
lems of major significance in the administration of such a 
program.” 

Here, the Secretary has sought to decide the issue in a man- 
ner which, in his opinion, is both correct in itself and best pro- 
vides an ascertainable, objective standard for future guidance. 
It will be shown that his decision is, at the very least, sup- 
ported by sound and substantial reasons. 


*” This would need no elaboration to a lawyer who has had to explain 
to a client why an appeal was lost because the notice was filed one day late. 
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A. The requirements of law as well as of impartial and efficient adminis- 
tration compelled the Secretary to lease to Snyder as the first qualified 
person to file a proper application 

1. Dorough did not have a public lands application on file 

when Snyder filed—The resolution of this contest depends 
upon whether the method by which Dorough made applica- 
tion earned him a priority under statute and regulation over 
applicant Snyder for a public lands lease. The material facts 
of the Dorough application are as follows: On April 19, 1948, 
he applied to the Bismarck, North Dakota, Land Office in a 
single application for an oil and gas lease on approximately 
2,000 acres expressly as public lands (Jt. App. 35a). The fact 
is that, of the lands which he described, 80 percent were not 
public lands but were acquired lands, others were tracts of 
private lands, and only some 200 acres were public lands (Jt. 
App. 40a, 44a). He was advised that the application was 
ineffective except as to 200 acres (Jt. App. 40a.) Dorough 
acknowledged the error of this indiscriminate application by 
subsequently filing a new application for the 200 acres which 
he had been advised were the public lands involved and direct- 
ing that the original application (less the 200 acres) be treated 
as for acquired lands and forwarded to Washington, D. C., 
the required office for filing applications on that type of land 
(Jt. App. 39a, 41a, 42a). He had been advised to file the “new 
application” for the acquired lands (Jt. App. 40a), but he 
elected to re-file on, and presumably limited his investigation, 
if any, to the smaller acreage. As will be shown later, the 
duty was on him, not on the Interior Department, to sort out 
the parcels according to their correct status.” 


“It is evident that Dorough had made no investigation of the status of 
the lands or of the Department’s regulations before he filed his original 
application, for he stated in his letter of January 19, 1949, to the Land 
Office: “Since filing the above numbered oil and gas lease application, I 
have learned that applications for acquired lands should be filed direct 
to Washington, D. C. Therefore, if any part of this application is con- 
sidered acquired land, please accept this letter as formal notice that it 
is my desire that the matter be forwarded to your proper land office in 
order that an oil and gas lease can be issued” (Jt. App. 39a). 
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The only construction which can be given to those acts by 
Dorough is that he withdrew his public lands application as to 
all lands included in his “acquired lands” application for- 
warded to Washington. Moreover, in the Department’s let- 
ter to him of January 25, 1949 (Jt. App. 40a), there was a plain 
rejection of the original application as an offer to lease public 
lands, except for 200 acres, which Dorough could have chal- 
lenged by appeal but he did not do so.* He took it as a re- 
jection and asked that the application be accepted and proces- 
sed as an acquired lands application (Jt. App. 41a, 42a). Both 
Dorough’s withdrawal and the Department’s rejection termina- 
ted the application as an offer to lease public lands to the extent 
of all lands embraced therein.“ 

Thus, as a matter of plain fact, Dorough did not have on 
file an application for a public land lease of NE14 SW14, Sec. 
7, at the time Snyder filed his application to lease it as public 
land. It will now be shown that, for this reason as well as for 
independent reasons, the law prohibited the Secretary from 
ruling that Dorough had earned a priority to lease this public 
land as against Snyder. 

2. Applications are required to be in proper form to earn a 
priority.—The statute authorizing the leasing of public lands 
requires the Secretary to lease to “the person first making ap- 
plication for the lease who is qualified under this Act.” Act 
of February 25, 1920, 41 Stat. 437, as amended, August 8, 1946, 
60 Stat. 950, 951, 30 U.S. C. Sec. 226, infra, p. 36. This Court 
defined such a person in McKay v. Wahlenmaier, 96 U.S. App. 
D. C. 318, 226 F. 2d 35, 39 (1955), to mean one whose “applica- 
tion was in such form and was filed in such circumstances” as to 
be proper under the statute and regulations. If his application 
was not in such form as to comply with the statute and regula- 
tions “the fact that his written request for the lease was the 


* In addition to the rejection contained in the letter to him of January 25, 
1949, he was notified by voucher dated September 25, 1950, that this ap- 
plication for a public land lease was “rejected” and his advance rental 
payment was refunded (Jt. App. 43a). The regional Land Office expressly 
“closed” the case as to that application (Jt. App. 42), and Dorough was ad- 
vised of that action (Jt. App. 48a, 48a), 

*he fact that Dorough was given wrong information as to the status 
of the 40 acres involved here has no effect on this result. See, infra, p. 30. 





17 


first one * * * did not make him ‘the person first making appli- 
cation’ therefor. If he was not such ‘person,’ the lease was 
wrongfully issued to him and should have been canceled, even 
though he was otherwise qualified.” See also Call v. Richfield 
Oil Corp., 101 F. Supp. 972 (S. D. Cal. 1951). 

The administrative construction of the foregoing provision 
of the Mineral Leasing Act of 1920 has consistently been that 
only a proper application may earn a priority. That con- 
struction was expressed in the decision in this case as follows 
(Jt. App. 12a): 


If the Department determines that a tract of public 
land which is not within any known geological structure 
of a producing oil or gas field will be made available for 
oil and gas development, it is under a mandatory duty 
imposed by statute to lease it to the first qualified person 
who files a proper application for it, 30 U.S. C. 1952 ed., 
sec. 226; Transco Gas & Oil Corporation et ano., 
A-26436 (December 8, 1952). A lease issued in dis- 
regard of this obligation of the Department must be 
regarded as having been issued without authority of law 
and, indeed, in contravention of the plain statutory 
mandate. Such an oil and gas lease is subject to can- 
cellation. [Emphasis supplied. ] 


Examples of the application of that construction appear in the 
following administrative decisions: (1) An application to 
lease which was not accompanied by the full amount of the 
filing fee and advance rental was held to be not a proper ap- 
plication entitled to priority until the date when the balance 
of the amount required was paid. Another application which 
described more than the maximum number of acres was held 
not to be a proper application entitled to priority until the date 
when a withdrawal of excess acreage was filed by the applicant. 
Transco Gas & Oil Corp. et ano., 61 I. D. 85 (1952). (2) An 
application to lease public lands did not contain a metes and 
bounds description of the land as required. Before the appli- 
cation was corrected, another person filed an application in 
proper form. It was held that no preference right over others 
was acquired by the filing of a defective application and a 
lease was issued to the subsequent applicant who had filed the 
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first proper application. H.L. Rath et al., 60 I. D, 225 (1948). 
(3) An application submitted to the Washington office of the 
Bureau of Land Management instead of the appropriate dis- 
trict land office, as required by the regulations, was held not 
to be a proper application until it was forwarded to and filed 
in the district land office. William H. Phipps, A-25720 (Au- 
gust 19,1949). (4) An application to lease lands as acquired 
lands, when in fact the lands described were public lands, was 
not a proper application to lease them as public lands under 
the Mineral Leasing Act of 1920. EH. A. Wight, 60 I. D. 215 
(1948); G. G. Stanford, 61 I. D. 232 (1953). (5) An applica- 
tion was denied priority which, contrary to regulations, sought 
lease of less than the 640-acre minimum where surrounding 
lands were open to leasing. Annie Dell Wheatley, 62 I. D. 292 
(1954). (6) An application was denied priority which failed 
to submit a statement as to citizenship as required by regula- 
tion. Pearl C. Baggett, A-27188 (1955). (7) Applications 
were denied priority which were filed before cancellation of 
prior leases had been noted on the Department’s records as 
required by regulation. Van Arsdale, 62 I. D. 475 (1955); 
£. A. Vaughey, 63 I. D. 85 (1956); Ralph E. Fuchs, A-27259 
(1956) .** 

It will be shown in the next section of this brief, infra, pp. 
20-29, that leases of public lands authorized by the 1920 Act 
are distinctly different from leases of acquired lands author- 
ized by the 1947 Act and that the regulations of the Secretary 
under the two statutes require both the applicant and the De- 
partment to follow substantially different leasing forms and 
procedures. The administrative requirements duly imposed 
by the Secretary under these mineral leasing laws have the 
“force of law.” They bind the Secretary as well as others so 
long as they are in effect. Chapman v. Sheridan-Wyoming 
Coal Co., 338 U. S. 621, 629 (1950); McKay v. Wahlenmaier, 
96 U.S. App. D. C. 313, 226 F. 2d 35 (1955). 


“The present decision reflects the principle not only in the Secretary’s 
final decision but also in the decision of the Chief of the Branch of Minerals, 
dated October 29, 1951, which rejected Dorough’s acquired lands applica- 
tion, with respect to Lot 1, Sec. 4 (not here in issue) because that tract 
was in the public domain (Jt. App. 44a). Dorough did not appeal from that 
ruling. any 
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‘ In ‘the present case, Dorough, who filed his original appli- 
cation on April 19, 1948, was the first applicant for a public 
lands lease on NEY% SW, Sec. 7. As to the other lands 
described in the application which were public lands, the 
Secretary has ruled that the application was proper (Jt. App. 


-12a). Snyder filed his application for a public lands lease on 


that tract subsequently, on May 14, 1951 (Jt. App. 49a). Ob- 
viously, the Secretary would have ruled in favor of Dorough 
if the relative positions of the applicants had stabilized on 
those facts alone. But before Snyder filed, Dorough changed 
his application as to NE14 SW14, Sec. 7, from a public lands 
application to an acquired lands application. He thus changed 
his application as to the very subject matter of the lease, as 
defined by statute, so that the Secretary was compelled by the 
express terms of the statute, the departmental regulations, 
and court decisions to rule, as expressed in Wahlenmaier, that 
Dorough’s application for a public land lease ceased to be “in 
such form” or filed “in such circumstances” as to make him 
“properly qualified as an applicant” with the result that “the 
lease was wrongfully issued to him and should have been can- 
celed.”** The Secretary so ruled, spelling it out as follows 
(Jt. App. 18a): 
* * * At this stage there was a conflict as to the dis- 
puted tract between a properly filed public domain 
application and a prior acquired land application. Since 
Dorough had sought as acquired land land available 
for leasing only as public domain, his application was 
not a proper one and failed to earn him a preferénce 
right to a public land oil and gas lease. E. A. Wight, 
A-25408 (July 16, 1956), G. G. Stanford, A~26765 (No- 
vember 9, 1953). His application therefore should have 
been rejected as to NE14Z SW, sec. 7. Id. 
Snyder’s offer was filed under the proper statute and 
regulation and, as the first qualified applicant to file 
& proper application, he had earned a statutory pref- 
;.™ The district court has ordered the Secretary to reinstate Dorongh’s 
lease. It is an acquired lands lease issued on public lands. We submit 


that neither the court nor the Secretary has authority to issue or maintain 
in force such a lease. 
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erence right to a public land oil and gas lease for the 
land in question. He cannot be deprived of his stat- 
utory preference by a lease issued to another person in 
disregard of it. * * * 

3. Public lands and acquired lands are different by congres- 
sional declaration and an application to lease public lands as 
acquired lands is not a proper application.—The position of 
the appellee (assignee of Dorough), which the district court 
adopted, is that the Secretary of the Interior should not main- 
tain a distinction between applications to lease public lands 
and' acquired lands because both are federal lands and his 
Department administers both leasing programs. But that 
position (a) is contrary to the requirements of law as shown 
by the plain distinction established by Congress itself between 
the two types of lands and the leases thereon, and (b) usurps 
the judgment accorded exclusively to the Secretary by Con- 
gress in its grant to him of power to make different rules and 
regulations with respect to the leasing of each type of land. 

The Mineral Leasing Act of February 25, 1920, 41 Stat. 437, 
as amended, 30 U. S. C. Sec. 181, et seg., authorizes the leasing 
of public lands for oil and gas prospecting and development. 
It does not relate to or permit the leasing of acquired lands of 
the United States. 34 Op. A. G. 171 (1924); 40 Op. A. G. 9 
(1941); J. D. Mell, 50 L. D. 308 (1924) ; 43 C. F. R. 191.2 (1946 
Supp.). The amendment of August 8, 1946, 60 Stat. 950, 30 
U.S. C. Sec. 181, infra, p. 33, is express in “excluding lands ac- 
quired” by the United States after the passage of the Mineral 
Leasing Act of 1920. Included as “public lands” under the 
1920 Act are oil and gas deposits in public lands where, as in 
this case, the lands have been disposed of by the United States 
“reserving to the United States such deposits.” 30 U.S. C. 
Sec. 182, infra, p. 34. 

The Mineral Leasing Act for Acquired Lands of August 7, 
1947, 61 Stat. 913, 30 U.S. C. Sec. 351, et seg., authorizes the 
Secretary to lease acquired lands. It does not relate to and, 
in terms, provides that lands subject to the Mineral Leasing 
Act of 1920 are not subject to leasing under its es aioe 30 
U.S. C. Sees 351, 355, infra p. 36, 38. 
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It is plain that Congress itself set up two categories of fed- 
eral property open to leasing and intended and required that 
leases thereon be distinct and not interchangeable. It is true 
that the two statutes are similar. They both deal with the 
disposition of minerals owned by the United States. They are 
both administered by the Secretary of the Interior. The 1947 
Act provides that acquired lands “may be leased by the Secre- 
tary under the same conditions as contained in the leasing pro- 
visions of the mineral leasing laws, subject to the provisions 
hereof” and that his “rules and regulations shall be the same 
as those prescribed under the mineral leasing laws to the extent 
that they are applicable.” 30 U.S. C. Sees. 352, 359, anfra, 
pp. 37, 39. But, as those excerpts actually emphasize, the dis- 
tinction in the leases is plainly preserved. There is no authority 
given to lease public lands as acquired lands or vice versa. 
The power of the Interior Department to dispose of lands of 
the United States is peculiarly dependent upon and limited 
by the statutory authority conferred by Congress. Utah 
Power and Light Company v. United States, 243 U.S. 389, 404 
(1917). Congress provided separate and different definitions 
of the properties in separate enactments.** In contemplation 
of law, the subject matter in the two statutes is as different as 
distinct legal concepts of property can be. 

Moreover, Congress required substantial differences in the 
contents of the leases and in the leasing procedures. Thus, 
the 1947 Act provides (30 U.S. C. Sec. 355, infra, p. 38): “All 
receipts derived from leases issued under the authority of this 
Act shall be paid into the same funds or accounts in the Treas- 
ury and shall be distributed in the same manner as prescribed 
for other receipts from the lands affected by the lease, the in- 
tention of this provision being that this Act shall not affect the 
distribution of receipts pursuant to legislation applicable to 
such lands * * *.” The acquired lands in Dorough’s lease 
(016898) are under the supervision of the Soil Conservation 
Service of the Department of Agriculture and 7 U.S. C. Sec. 
1012 provides that the distribution of proceeds from such lands 
shall be 25% to the county and 75% to the United States. On 


“Even the title “Mineral Leasing Act for Acquired Lands” was provided 
by Congress. 61 Stat. 913. 








the other hand, the 1920 Act provides that all proceeds from 
leases issued under it shall be distributed 3714% to the state, 
5214% to the Reclamation Fund and 10% to miscellaneous 
receipts in the Treasury.” 30U.S.C.Sec. 191. These statu- 
tory provisions clearly contemplate the issuance of separate 
leases and maintenance of separate records under the two Acts 
for the two types of lands involved. 

Lands in the public domain (“public lands”) are under the 
jurisdiction of the Department of the Interior itself. Accord- 
ingly, the 1920 Act made no provision for consulting other 
agencies with respect to whether such lands should be leased 
or the terms that should be included in leases issued under that 
Act. Acquired lands, however, are under the jurisdiction of 
the many agencies performing the functions for which the 
lands were acquired. Hence, the 1947 Act required that leases 
of such lands should be issued under that Act only “with the 
consent of the head of the” agency “having jurisdiction over 
the lands containing such deposit,” and “subject to such condi- 
tions as that official may prescribe to insure the adequate utili- 
zation of the lands for the primary purposes for which they 
have been acquired or administered.” 30 U.S. C. See 352, 
infra, p. 37. Thus, the contents of the leases issued under the 
two statutes differ substantially, by command of Congress, de- 
pending upon the conditions which the agency concerned may 
desire to include in an acquired lands lease to protect the 
primary use of the land.* 

The interest of the United States in public domain land is 
always a present, undivided interest; whereas the interest of 
the United States in acquired lands is often a fractional or 
future interest. The 1920 Act contains no provision for the 
‘issuance of leases covering fractional or future interests under 


* The existence of these provisions show the plain error of the district 
court in ordering the Secretary to reinstate Dorongh’s acquired land lease 
on public lands. 

. ™The leases in this record reflect the diverse jurisdiction over publie 
domain and acquired lands (and the error and confusion if the leases are 
not kept separate at all stages) by designating the Director of the Bureau 
of Land Management as the appropriate official to control operations under 
Snyder’s public lands lease and the Regional Director, Soil Conservation 
Service, Lincoln, Nebraska, under Dorough’s acquired lands lease (Plain- 
tiff’s Exhibit 13, Sec. 2 (p) : Plaintiff's Exhibit 10, Secs. 2 (r) and 2 (w)). 
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that statute, while the 1947 Act contains specific authority for 
the issuance of leases of such interests under that Act. 30 
U.S. C. Sec. 354, infra, p. 38. Obviously, in this respect, the 
1920 Act cannot be used as authority to lease a future or frac- 
tional interest of acquired lands and, again, different provi- 
sions are required in the applications to lease and in the leases 
issued. 

Finally, the legislative history of the 1947 Act establishes 
that Congress knew that the leases and leasing procedure under 
the two Acts would have to be separate and authorized the 
Secretary to promulgate different rules and regulations. The 
phrase “to the extent that they are applicable” was added to 
the statement that his “rules and regulations shall be the same 
as those prescribed under the mineral leasing laws” (30 U.S.C. 
Sec. 359, infra, p. 39), for that very reason. Thus, as origin- 
ally drafted the Act did not contain that phrase. At the re- 
quest of the Senate Committee on Public Lands, Oscar L. 
Chapman, Under Secretary of the Interior, commented on 
that feature of the original bill, as follows (S. Rept. No. 161, 
p. 4, 80th Cong., Ist sess.) : 


Section 10 authorizes the Secretary of the Interior to 
prescribe necessary rules and regulations under the Act 
but requires that such rules and regulations shall be the 
same as those prescribed under the mineral leasing laws. 
Since conditions with respect to acquired lands differ in 
several respects from those pertinent to public lands, 
complete conformity of the regulations is not possible. 
Even without any such requirement this Department 
in the interest of uniformity would, if the bill is en- 
acted, apply the same general regulations both to the 
public and acquired lands. Jt probably was not in- 
tended by the use of the restrictive language to prevent 
the issuance of regulations different from those appli- 
cable to the public lands if necessary to carry out the 
purposes of the act. However, in order to remove any 
doubt, it is suggested that the words “to the extent that 
they are applicable” be added at the end of section 10. 
{Emphasis supplied. ] 
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The suggestion was approved by the Committee (S. Rept. No. 
161, supra, p. 12) and enacted into law. 

Thus, Congress having established the distinction between 
leases on the two types of land, the Secretary of the Interior 
was required to preserve that distinction. Moreover, under 
the authority given him to make rules and regulations which, 
in his opinion, would effectuate the terms and intention of the 
two statutes, he was empowered to establish rules and make 
decisions requiring preservation of that distinction in all in- 
stances wherein he believed it to be expressly required by Con- 
gress, intended by Congress, essential to the purposes of the 
statutes, or reasonable to efficient administration.” There- 
fore, there was by virtue of the statutory provisions a reason- 
able (we submit, a required) basis for the Secretary’s ruling 
that an application to lease acquired lands under the 1947 Act 
is not a proper application entitled to a priority for a lease of 
public lands under the 1920 Act. 

The administrative constructions preserving the distinction 
have been plain, consistent, known to the public, and emi- 
nently reasonable in application (considering the different 
problems that arise respecting the two types of land) since the 
passage of the 1947 statute. The first regulations issued under 
the 1947 Act (in foree when Dorough applied) provided that 
“applications under the act should be filed with the Bureau of 
Land Management” [emphasis supplied] in Washington. 43 
C. F. R. 200.5 (1947 Supp.), infra, p.42. At the same time, the 
regulations under the 1920 Act provided that applications “be 
filed in the proper district land office or, for lands or deposits 
in States in which there is no district land office, in the Bureau 
of Land Management * * *” in Washington. 43 C. F. R. 
192.42 (1946 Supp.), znfra, p. 40.” 


*The administrative discretion, in matters wherein Congress has left 
it to the official to determine “necessity,” has not been limited to the mean- 
ing “indispensable,” but extends to mean “advantageous,” “expedient,” 
“desirable,” and “advisable.” Rindge Co. v. County of Los Angeles, 262 
U. S. 700 (1923) ; Old Dominion Co. v. United States, 269 U. S. 55 (1925) ; 
United States v. Carmack, 329 U. S. 230 (1946) ; Simmonds v. United States, 
199 F. 2d 305 (C. A. 9, 1952). 

"The present regulations issued under the two statutes expressly pre- 
scribe entirely different lease-offer forms for applying under each act. 
43 C. F. R. 200.4, 200.5 (b); 48 C. F. R. 192.42. As will be shown, the 
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The acquired lands regulations required the application for 
a lease to contain “(a) a separate statement of the applicant’s 
interests, direct and indirect, in leases or permits for similar 
mineral deposits, or in applications therefor, on Federally- 
owned acquired lands in the same state * * *.” 43 C.F. R. 
200.5 (1947 Supp.), infra, p. 42. The public land regulations 
required the application to contain “(c) a statement of the 
interests, direct and indirect, held by the applicant in oil and 
gas leases, and applications therefor on public lands in the 
same State * * *.” 43 C. F. R. 192.42 (1946 Supp.), infra, 
p. 40. 

The managers of the district land offices were authorized to 
issue noncompetitive public land leases. 43 C. F. R. 4.275 
(a) (17) (1946 Supp.); 48 C. F. R. 50.501 (a) (17) (1947 
Supp.). They had no authority with respect to acquired land 
leases. Authority to issue those leases was delegated only to 
the Director of the Bureau of Land Management. 43 C.F. R. 
4.275 (54) (1947 Supp.). 

As we have shown, the revenues from leases issued under 
the 1920 Act must be distributed in a different manner from 
those received from leases under the 1947 Act. The distribu- 
tion of the revenues received under the latter Act will vary 
widely, depending upon the provisions of the statutes under 
which the lands were acquired. For this reason until recently 
the revenues from public domain leases were payable to the dis- 
trict land office managers, but revenues from acquired lands 
leases were payable directly to the Bureau of Land Management 
in Washington which alone was equipped to handle the complex 
distribution problem involved. 43 C. F. R. 191.13 (1946 
Supp.), infra, p. 40; 43 C. F. R. 4.275(54) (1947 Supp.), infra, 
p. 41. 

Applications for leases of acquired lands were to contain 
specific information concerning fractional and future interests 
of the United States and to identify “(1) the administrative 
unit or project of which the land is a part, the purpose for which 
the land was acquired by the United States, and the name of 
the governmental body having jurisdiction over the lands, (2) 


regulations have made this unambiguously clear from the beginning by 
requiring different information for each type of lease. 
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the name of the persons who conveyed the lands to the United 
States, (3) the date of such conveyance, and the place, liber 
and page number of its official recordation.” 43 C. F. R. 200.5, 
200.6, 200.7 (1947 Supp.), infra, pp. 42-43. These require- 
ments, of course, cannot apply to public lands. 

The Department’s records of leases under the two statutes 
are physically separate and distinct. The records under the 
1920 Act consist of “tract books” maintained in both Wash- 
ington and the field offices. “The District Land Offices are the 
local source of information and records relating to the public 
lands.” 43 C. F. R. 50.33 (1946 Supp.), zfra, p. 39. The 
records under the 1947 Act consist of “plat records” which until 
recently were maintained only in Washington. Van Arsdale, 
62 I. D. 475, 477, fn. 2 (1955); H. A. Vaughey, 63 I. D. 85, 90 
(1956). Acquired lands leases and public lands leases are 
identified as such by an appropriate symbol and by the title of 
the document (Jt. App. 35a, 45a, 49a). In view of the sepa- 
rate record system, separate and readily identifiable leases are 
necessary to enable the Department to determine whether par- 
ticular land is open to leasing and thus to avoid the filing of 
conflicting applications and the issuance of conflicting leases,” 
to enable the Department readily to determine whether the 
issuance of a lease would violate the separate acreage limita- 
tions, and as a means of segregating revenues from the two 
types of leases. 

Every lease issued is expressly made subject to the require- 
ments of the pertinent statute and the regulations of the Secre- 
tary then or thereafter promulgated by the Secretary under 
that statute (Jt. App. 35a, 45a, 49a). Congress, of course, 
required this by enacting different provisions in the two stat- 
utes and by authorizing different regulations to effectuate 

=n the present case, for example, the inclusion in an acquired lands 
application and acquired lands lease of the 40 acres of public domain land 
at issue left public domain records clear when intervenor filed his applica- 
tion and was issued a lease. A similar situation is disclosed in G. G. 
Stanford, 61 I. D. 232 (1953), where a public domain lease was issued to a 
second applicant upon a clear record because the first applicant had filed 
an acquired lands application for a lease of public domain oil and gas 
interests. These cases illustrate the inevitable confusion which will arise 
if the Secretary is not permitted to enforce his requirement that applica- 


tions to lease should be filed under the proper statutes, and establish the 
soundness of that requirement. 
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them. Since public lands included in an acquired lands lease 
would be subject to the materially different provision of the 
Acquired Lands Act (and vice versa), it is not sensible to honor 
or favor applications to lease which invite the type of error 
involved here in contravention of the express will of Congress. 

Those differences in the regulations and procedures under 
the two acts are sufficient to show that a proper application 
entitled to a priority must be one seeking a lease under the Act 
applicable to that type of land. The administrative rulings 
have consistently so declared. 

Thus, in LZ. A. Wight, 60 I. D. 215 (1948), an application to 
lease acquired lands was filed with the Bureau of Land Man- 
agement in Washington. In processing the application the 
Bureau found that the lands described were former public 
domain lands which had been patented with a reservation of 
minerals to the United States. It was held that such reserved 
minerals were subject to lease only under the Mineral Leasing 
Act of 1920,as amended. It was held further that the applica- 
tion to lease acquired lands was not a proper application en- 
titled to a priority as against a subsequent public domain 
application under the 1920 Act which was filed in the proper 
district land office. In G. G. Stanford, 61 I. D. 232 (1953), an 
application was filed to lease certain lands as acquired lands 
and a subsequent application was filed to lease the same lands 
as public lands. The lands were in fact public lands. The 
Secretary held that “Under the circumstances, the Stanford 
application [for acquired lands] cannot justifiably be regarded 
as the proper application which could have gained for Mr. 
Stanford a preference right to an oil and gas lease on the 
mineral deposits in the land in question.” A public land lease 
was issued to the second applicant because he had filed the 
first proper application. 

In the instant case, the district court did not show and it 
cannot show that the Secretary’s regulations and rulings are 
not reasonably designed to accomplish the statutory purpose. 
Dorough made no effort to comply with the regulations. We 
submit that the Secretary’s construction of the priority pro- 
vision of the 1920 Act was required by the terms and inten- 
tion of two statutes and by the separate regulations which he 
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was authorized toissue. In any event, his administrative con- 
struction was “permissible, even if not inevitable.” Chapman 
vy, Sheridan-Wyoming Coal Co., 338 U. S. 621, 631 (1950). 
His conclusion, therefore, should not be overturned by the 
courts. Hammond v. Hull, 76 U.S. App. D. C. 301, 303, 131 
P. 2d 23, 25 (1942) certiorari denied, 318 U.S. 777; Unemploy- 
ment Compensation Comm. v. Aragon, 329 U. 8. 148, 153 
(1946); United States v. Wilbur, 283 U.S. 414 (1931); Wal- 
bur v. United States, 281 U. S. 206 (1930); Ness v. Fisher, 
223 U. S. 683 (1912); United States v. Hammers, 221 U.S. 
220 (1911) ; Hall v. Payne, 254 U.S. 343 (1920). 

Moreover, from another viewpoint, this Court said in Mc- 
Kay v. Wahlenmaier, 96 U. S. App. D. C. 313, 226 F. 2d 35, 
43 (1955), which denied priority to an application to lease 
that did not comply with the regulations and other less formal 
requirements of the Secretary, that the Secretary “may not 
justify, simply by saying the violation is unimportant, his de- 
parture in a single case from an otherwise consistent policy of 
rejecting applications which do not conform to the regulations.” 
Contrary to the ruling of the court below (Jt. App. 76a), the fact 
that the Secretary possessed authority to lease the lands in- 
volved does not render valid an application filed under the 
wrong statute. West v. Work, 56 App. D. C. 191, 11 F. 2d 
828 (1926), certiorari denied, 271 U.S. 689; Phillips Petroleum 
Co. v. McKay, Civil No. 5024-53 (U.S. D. C. for D. C., June 
17, 1955). 

The Secretary’s requirement that a proper application is one 
filed under the proper statute imposes no unwarranted or un- 
equal hardship on applicants. The burden is on the applicant 
to qualify and establish rights under the leasing laws. The 
Interior Department is not bound to hire enough employees, 
open enough offices, or keep enough records to guarantee an 
applicant’s ability to qualify.** The same public records are 
available to all applicants that are available to the Govern- 

>The fact that the regulations require applicants to file for acquired 
lands in one location and for public lands in another and to furnish dif- 
feront information on such applications, etc., places the burden on appli- 
ecants themselves to sort out the types of land. Valuable oil and gas leases 


on federal lands on minimum terms are a matter of grace, not of right, so 
that it is reasonable to place such burden on the applicants. 
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ment. Thus, the Bureau of Land Management in Washington 
and the district offices have the records of the disposals of 
public lands. They are public records. The regulations pro- 
vide that “the District Land Offices are the local source of in- 
formation and records relating to the public lands.” 43C.F.R. 
50.33 (1946 Supp.), infra, p.39. The Interior Department does 
not have the records relating to all lands acquired by the 
United States. In Section 7 of the 1947 Act (30 U.S. C. Sec. 
356, infra, p. 39), Congress recognized that those records are 
in the possession of the agency having jurisdiction over the 
acquired lands. It required those agencies to furnish the Sec- 
retary “all pertinent abstracts, title papers, and other docu- 
ments in the possession of such agencies concerning the status of 
the title of the United States to the mineral deposits that may 
be found in such lands.” Therefore, as to acquired lands, the 
Secretary is furnished the same type of information that any- 
one may obtain from an abstract or title company. 

Dorough could have determined the correct status of the 
land as readily as Snyder did. The official, public records of 
public land disposals in the Billings Land Office showed the 
entry of the patent, on NE14 SW44, Sec. 7, to Selmer K. Daniel- 
son with the notation “7/17/14” (Jt. App. 63a (22) and “Oil 
and Gas 7/17/14” (Jt. App. 63a (3)), and disclosed that a 
prior entryman had been required to execute an oil and gas 
waiver to the United States (Jt. App. 68a (3)). The Wash- 
ington records contained the notation “Oil & Gas reserved to 
U.S. Act July 17, 1914” (Jt. App. 68a (1)). The McKenzie 
County records contained the deed from the Danielsons back 
to the United States recorded January 22, 1942, and that deed 
expressly recited that it was “subject to the reservations and 
exceptions contained in the patent from the United States” 
(Jt. App. 60a). The Status Sheet on file in the Billings Land 
Office, at the time Dorough was erroneously informed as to 
the status of the land, noted that the patent contained an oil 
and gas reservation (Jt. App. 14a, 36a-37a). At the very 
least these repeated entries suggested the necessity to examine 
the patent, a copy of which would have been furnished by 
mail from the Department. The patent itself spelled out the 
reservations of oil and gas deposits (Jt. App. 58a). 
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B. The fact that Dorough relied upon a mistake by an Interior Department 
employee is no basis for a different decision 


There were three mistakes made at the outset of the events 
which had led to this litigation. The first was by Dorough in 
filing a miscellany of land descriptions in the district land 
office, 80% of which were outside the jurisdiction of that office 
under plain terms of the regulations. The second was by an 
employee of that office who, in sorting the wheat from the 
chaff in Dorough’s application, overlooked the oil and gas 
reservation to the United States and erroneously advised him 
that the 40 acres involved here were acquired lands. The third 
mistake was by Dorough in not checking that information with 
the records in the district land office which showed the correct 
status and appealing from the rejection. 

The mistake by the subordinate official of the United States 
could not defeat Dorough’s statutory priority. Federal Crop 
Ins. Corp. v. Merrill, 332 U.S. 380 (1947) ; Utah Power & Light 
Co. v. United States, 243 U. 8. 389, 409 (1917). He lost his 
right to a public land lease when he failed to appeal and thus 
avail himself of the administrative remedy.** Burnham 
Chemical Co. v. Krug, 81 F. Supp. 911 (D. C. 1949), affirmed 
Burnham Chemical Co. v. Chapman, 86 U.S. App. D. C. 412, 
181 F. 2d 288 (1950), certiorari denied, 340 U. S. 826; Charles 
D. Edmondson, et al., 61 I. D. 355 (1954). 

Moreover, the Secretary, in administering property of the 
United States according to statute and rules authorized by 
statute, cannot be bound or estopped by assertions or agree- 
ments whose effect would contravene that law. United States 
v. Santa Fe Pacific R. Co., 314 U.S. 339, 360 (1941); United 
States v. San Francisco, 310 U. 8. 16, 31-82 (1940); Utah v. 
United States, 284 U.S. 534, 545, 546 (1932) ; Cramer v. United 
States, 261 U. S. 219, 234 (1923); James Bayou Fishing & 
Hunting Club v. Umted States, 260 U.S. 561, 564 (1923); Lee 
Wilson & Co. v. United States, 245 U.S. 24, 31 (1917); Utah 
Power & Light Co. v. United States, 243 U.S. 389, 409 (1917). 


*=The same mistake by a subordinate official did not defeat Snyder's 
priority. He appealed and thus afforded the Department an opportunity 
to correct the mistake. 
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C. The Secretary was empowered to cancel the lease issued to Dorough 
because # was void as unauthorized 


It has been shown that the Secretary was correct in holding 
that Snyder filed the first proper application. In McKay v. 
Wahlenmaier, 96 U.S. App. D. C. 313, 226 F. 2d 35 (1955), 
this Court held that the Secretary was under a mandatory duty 
to cancel an oil and gas lease issued in contravention of the 
statutory priority accorded by the 1920 Act. See also Call v. 
Richfield Oil Corp., 101 F. Supp. 972 (S. D. Cal. 1951). The 
Wahlenmaier case is dispositive of the issue in this case.™* 

Appellee relied below upon a number of cases holding that 
the Secretary may not cancel administratively a patent duly 
issued. Such cases do not apply to administrative cancellation 
of oil leases. They depend upon the premise that, under the 
statutes governing the issuance of patents, an issued patent 
passes all title of the United States and the Secretary loses all 
jurisdiction to deal with it administratively thereafter. On the 
other hand, the issuance of even a valid lease does not end the 
legal interest of the United States or the administrative control 
by the Secretary. 30 U.S.C. Sec. 188, infra, p. 34.*° 


“That decision accords with the repeated administrative construction 
that the Secretary has power to cancel leases issued without authority of 
law. E. g., Marie J. Anderson, A-24663 (Aug. 12, 1947); J. W. Falke, 
A-25871 (Aug. 16, 1950) ; Eugene Rotert Massom, A-26524 (Dec. 8, 1952) ; 
John J. Farelly, 62 I. D. 1 (1955); Van Arsdale, 62 I. D. 475 (1955) ; 
Madison Oils, Inc., 62 I. D. 478 (1955) ; Holbeck and McFadden v. The 
Texas Company, A-27167, A-27182 (Nov. 14, 1955). The Secretary has 
exercised his administrative power to cancel where the lease was issued to 
one not the first applicant (Reay v. Leckie, 60 I. D. 29 (1947) ; Iola Morrov, 
A-27177 (Oct. 10, 1955) ) or was issued to one who was the first applicant, 
but not the first qualified applicant, in violation of the mandate of the 1920 
Act. Transco Gas & Oil Corp., 61 I. D. 85 (1952). 

* Appellee contended below that, under this section of the 1920 Act 
(30 U. S. C. Sec. 188), the cancellation could only be by court action 
because there was production from other land in the lease beginning on 
May 7, 1954. Plainly, that section only applies to the cancellation of a 
valid lease because of default by the lessee in the performance of its 
terms. Call v. Richfield Oil Corp., 101 F. Supp. 972 (S. D. Cal. 1951); 
Luna C. Wooton, 60 I. D. 236, 238 (1948) ; Iola Morrow, A-27177 (Oct. 
10, 1955) ; Holbeck and McFadden v. The Texas Company, A-27167, A-27182 
(Nov. 14, 1955). Moreover, both the production of oil from lands included 
in the lease and the inclusion of these lands within the known geologic 
structure of the Charlson Field occurred subsequently (March 12, 1955) 
to the cancellation of appellee’s lease on February 16, 1954 (Jt. App. 55a, 
64a, 70a). 














32 
CONCLUSION 


For the reasons stated, it is submitted that the Judgment 
of the district court should be reversed. 
Respectfully. 
i Perry W. Morton, 
Assistant Attorney General. 
Rocser P. Marquis, 
S. Brutincstey Huw, 
Attorneys, 
Department of Justice, Washington, D.C. 


Frepruary 1957. 
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APPENDIX 


The relevant portions of the Mineral Leasing Act of Febru- 
ary 25, 1920, 41 Stat. 437, as amended, 30 U.S. C. sec. 181, 
et seq., are as follows (in the Code): 





§ 181. Lands subject to disposition; persons not en- 
titled to benefits; helium rights reserved. 

Deposits of coal, phosphate, sodium, potassium, oil, 
oil shale, or gas, and lands containing such deposits 
owned by the United States, including those in national 
forests, but excluding lands acquired under sections 
513-519 of Title 16, and those in incorporated cities, 
towns, and villages and in national parks and monu- 
ments, those acquired under other Acts subsequent to 
February 25, 1920, and lands within the naval petroleum 
and oil-shale reserves, except as hereinafter provided, 
shall be subject to disposition in the form and manner 
provided by sections 181-184, 185-188, 189-194, 201, 
202-209, 211-214, 223, 224-226, 226d, 226e, 227-229a, 
241, 251, 261-263 of this title to citizens of the United 
States, or to associations of such citizens, or to any cor- 
poration organized under the laws of the United States, 
or of any State or territory thereof, or in the case of coal, 
oil, oil shale, or gas, to municipalities. Citizens of 
another country, the laws, customs, or regulations of 
which deny similar or like privileges to citizens or cor- 
porations of this country, shall not by stock ownership, 
stock holding, or stock control, own any interest in any 
lease acquired under the provisions of said sections. 

The United States reserves the ownership of and the 
right to extract helium from all gas produced from lands 
leased or otherwise granted under the provisions of said 
sections, under such rules and regulations as shall be 
prescribed by the Secretary of the Interior: Provided 
further, That in the extraction of helium from gas pro- 
duced from such lands it shall be so extracted as to cause 

(33) 











34 


no substantial delay in the delivery of gas produced 
from the well to the purchaser thereof. As amended 
Aug. 8, 1946, c. 916, §§ 1, 11, 60 Stat. 950. 

§ 182. Lands disposed of with reservation of deposits 
of coal, and so forth. 

The provisions of sections 181-194, 201, 202-208, 
211-214, 223-229, 241, 251, and 261-263 of this title 
shall also apply to all deposits of coal, phosphate, 
sodium, oil, oil shale, or gas in the lands of the United 
States, which lands may have been or may be disposed 
of under laws reserving to the United States such de- 
posits, with the right to prospect for, mine, and remove 
the same, subject to such conditions as are or may here- 
after be provided by such laws reserving such deposits. 
Feb. 25, 1920, c. 85, § 34, 41 Stat. 450. 


§ 188. Forfezture or cancellation of leases. 

Except as otherwise herein provided, any lease issued 
under the provisions of sections 181-184, 185-188, 189- 
194, 201, 202-209, 211-214, 223, 224-226, 226d, 226e, 
227-229a, 241, 251, 261-263 of this title may be forfeited 
and canceled by an appropriate proceeding in the United 
States district court for the district in which the prop- 
erty, or some part thereof, is located whenever the lessee 
fails to comply with any of the provisions of said sec- 
tions, of the lease, or of the general regulations promul- 
gated under said sections and in force at the date of 
the lease; and the lease may provide for resort to appro- 
priate methods for the settlement of disputes or for 
remedies for breach of specified conditions thereof. 

Any lease issued after August 21, 1935, under the pro- 
visions of section 226 of this title shall be subject to can- 
cellation by the Secretary of the Interior after thirty 
days’ notice upon the failure of the lessee to comply 
with any of the provisions of the lease, unless or until 
the land covered by any such lease is known to con- 
tain valuable deposits of oil or gas. Such notice in ad- 
vance of cancellation shall be sent the lease owner by 
registered letter directed to the lease owner’s record 
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post-office address, and in case such letter shall be re- 
turned as undelivered, such notice shall also be posted 
for a period of thirty days in the United States land 
office for the district in which the land covered by such 
lease is situated, or in the event that there is no dis- 
trict land office for such district, then in the post office 
nearest such land. Notwithstanding the provisions of 
this section, however, upon failure of a lessee to pay 
rental on or before the anniversary date of the lease, 
for any lease on which there is no well capable of pro- 
ducing oil or gas in paying quantities, the lease shall 
automatically terminate by operation of law: Provided, 
however, That when the time for payment falls upon 
any day in which the proper office for payment is not 
open, payment may be received the next official work- 
ing day and shall be considered as timely made. As 
amended Aug. 8, 1946, c. 916, § 9, 60 Stat. 956; July 
29, 1954, c. 644, § 1 (7), 68 Stat. 585.7 

§ 191. Disposition of moneys received. 

All money received from sales, bonuses, royalties, and 
rentals of public lands under the provisions of sections 
181-184, 185-188, 189-194, 201, 202-209, 211-214, 223, 
224-226, 226d, 226e, 227-229a, 241, 251, and 261-263 of 
this title shall be paid into the Treasury of the United 
States; 3714 per centum thereof shall be paid by the 
Secretary of the Treasury as soon as practicable after 
December 31 and June 30 of each year to the State or 
the Territory of Alaska within the boundaries of which 
the leased lands or deposits are or were located; said 
moneys to be used by such State, Territory, or subdivi- 
sions thereof for the construction and maintenance of 
public roads or for the support of public schools or 
other public educational institutions, as the legislature 
of the State or Territory may direct; and, excepting 
those from Alaska, 5214 per centum thereof shall be 
paid into, reserved and appropriated, as a part of the 
reclamation fund created by sections 372, 373, 381, 383, 


*The last sentence commencing with “Notwithstanding * * *” was added 
by the 1954 amendment. 
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391, 392, 411, 416, 419, 421, 431, 432, 434, 439, 461, 491, 
and 498 of Title 43: Provided, That all moneys which 
may accrue to the United States under the provisions 
of sections 181-184, 185-188, 189-194, 201, 202-209, 
211-214, 223, 224-226, 226d, 226e, 227-2298, 241, 251, 
and 261-263 of this title from lands within the naval 
petroleum reserves shall be deposited in the Treasury 
as “miscellaneous receipts”, as provided by section 524 
of Title 34. All moneys received under the provisions 
of sections 181-184, 185-188, 189-194, 201, 202-209, 
211-214, 223, 224-226 226d, 226e, 227-229a, 241, 251, 
and 261-263 of this title not otherwise disposed of by 
this section shall be credited to miscellaneous receipts. 
Nothing herein contained shall be construed to affect the 
disposition of proceeds or income derived by the United 
States from mineral school sections in the Territory of 
Alaska as provided for in section 353 of Title 48. As 
amended May 27, 1947, c. 83, 61 Stat. 119; Aug. 3, 1950, 
c. 527, 64 Stat. 402.7 

§ 226. Lease of oil or gas lands; royalties and annual 
rentals; drainage agreements. 


* * * * * 


When the lands to be leased are not within any known 
geological structure of a producing oil or gas field, the 
person first making application for the lease who is 
qualified to hold a lease under said sections shall be 
entitled to a lease of such lands without competitive 
bidding. * * * [Act of August 8, 1946, Sec. 3, 60 Stat. 
951] 


The relevant portions of the Mineral Leasing Act for Acquired 
Lands of August 7, 1947, 61 Stat. 914, 30 U. S. C. see. 351, 
et seq., are as follows (in the Code): 


§ 351. Definitions. 

As used in this chapter “United States” includes 
Alaska. “Acquired lands” or “lands acquired by the 
United States” include all lands heretofore or hereafter 


* The 1950 Act provided that payments to the States be made biannually 
instead of annually. 
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acquired by the United States to which the “mineral 
leasing laws” have not been extended, including such 
lands acquired under the provisions of sections 480, 500, 
513-519, 521, 552, and 563 of Title 16. “Secretary” 
means the Secretary of the Interior. “Mineral leasing 
laws” shall mean sections 432-488 and 439-452 of Title 
48; sections 181-184, 185-188, 189-194, 201, 202-209, 
211-214, 223, 224-226, 226d, 226e, 227-229a, 241, 251, 
261-263, 271-276, and 281-286 of this title, and all Acts 
heretofore or hereafter enacted which are amendatory 
of or supplementary to any of the foregoing sections. 
“Lease” includes “prospecting permit” unless the con- 
text otherwise requires. Aug. 7, 1947, c. 518, § 2, 61 
Stat. 913. 

§ 352. Deposits subject to lease; consent of depart- 
ment heads; lands excluded. 

Except where lands have been acquired by the United 
States for the devolpment of the mineral deposits, by 
foreclosure or otherwise for resale, or reported as sur- 
plus pursuant to the provisions of the Surplus Property 
Act of 1944, all deposits of coal, phosphate, oil, oil shale, 
gas, sodium, potassium, and sulfur which are owned or 
may hereafter be acquired by the United States and 
which are within the lands acquired by the United 
States (exclusive of such deposits in such acquired lands 
as are (a) situated within incorporated cities, towns and 
villages, national parks or monuments, (b) set apart 
for military or naval purposes, or (c) tidelands or sub- 
merged lands) may be leased by the Secretary under 
the same conditions as contained in the leasing provi- 
sions of the mineral leasing laws, subject to the provi- 
sions hereof. The provisions of sections 271-276 of this 
title shall apply to deposits of sulfur covered by this 
chapter wherever situated. No mineral deposit cov- 
ered by this section shall be leased except with the 
consent of the head of the executive department, inde- 
pendent establishment, or instrumentality having juris- 
diction over the lands containing such deposit, or 
holding a mortgage or deed of trust secured by such 
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lands which 1s unsatisfied of record, and subject to such 
conditions as that official may prescribe to insure the 
adequate utilization of the lands for the primary pur- 
poses for which they have been acquired or are being 
administered * * *. Aug. 7, 1947, c. 513, § 3, 61 Stat. 
914. 

§ 354. Lease of partial or future interests in deposits. 

Where the United States does not own all of the 
mineral deposits under any lands sought to be leased 
and which are affected by this chapter, the Secretary is 
authorized to lease the interest of the United States in 
any such mineral deposits when, in the judgment of the 
Secretary, the public interest will be best served 
thereby; subject, however, to the provisions of section 
352 of this title. Where the United States does not 
own any interest or owns less than a full interest in the 
minerals that may be produced from any lands sought 
to be leased, and which are or will be affected by this 
chapter and where, under the provisions of its acquisi- 
tion, the United States is to acquire all or any part of 
such mineral deposits in the future, the Secretary may 
lease any interest of the United States then owned or 
to be acquired in the future in the same manner as pro- 
vided in the preceding sentence. Aug. 7, 1947, c. 513, 
§ 5, 61 Stat. 914. 

§ 355. Disposition of receipts. 

All receipts derived from leases issued under the au- 
thority of this chapter shall be paid into the same funds 
or accounts in the Treasury and shall be distributed in 
the same manner as prescribed for other receipts from 
the lands affected by the lease, the intention of this pro- 
vision being that this chapter shall not affect the dis- 
tribution of receipts pursuant to legislation applicable 
to such lands: Provided, however, That receipts from 
leases or permits for minerals in lands set apart for 
Indian use, including lands the jurisdiction of which has 
been transferred to the Department of the Interior by 
the Executive order for Indian use, shall be deposited 
in @ special fund in the Treasury until final disposition 


» 
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thereof by the Congress. Aug. 7, 1947, c. 513, § 6, 61 
Stat. 915. 

§ 356. Furnishing description of lands and title docu- 
ments ; recordation of documents ; authenticated copies. 

Upon request by the Secretary, the heads of all execu- 
tive departments, independent establishments, or in- 
strumentalities having jurisdiction over any of the lands 
referred to in section 351 of this title shall furnish to 
the Secretary the legal description of all of such lands, 
and all pertinent abstracts, title papers, and other docu- 
ments in the possession of such agencies concerning the 
status of the title of the United States to the mineral 
deposits that may be found in such lands. 

Abstracts, title papers, and other documents fur- 
nished to the Secretary under this section shall be re- 
corded promptly in the Bureau of Land Management 
in such form as the Secretary shall deem adequate for 
their preservation and use in the administration of this 
chapter, whereupon the originals shall be returned 
promptly to the agency from which they were received. 
Duly authenticated copies of any such abstracts, title 
papers, or other documents may, however, be furnished 
to the Secretary, in lieu of the originals, in the discre- 
tion of the agency concerned. Aug. 7, 1947, ¢. 513, 
§ 7, 61 Stat. 915. 

§ 359. Rules and regulations. 

The Secretary of the Interior is authorized to pre- 
scribe such rules and regulations as are necessary and 
appropriate to carry out the purposes of this chapter, 
which rules and regulations shall be the same as those 
prescribed under the mineral leasing laws to the extent 
that they are applicable. Aug. 7, 1947, c. 513, § 10, 
61 Stat. 915. 


The relevant portions of the regulations of the Secretary of the 
Interior are as follows: 


43 C. F. R. 50.83 (1946 Supp.). Dustrict Land 
Offices. There are twenty-two District Land Offices in 
the United States and three in Alaska, each in the charge 
of a Manager, whoreports to the Director. The Bureau 
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of Land Management at Washington, D. C., serves 
those States in which no district land office is main- 
tained. The District Land Offices are the local source 
of information and records relating to the public lands. 
All applications and claims concerning land in the dis- 
trict and payment of required fees and rentals are filed 
in these offices. The Managers forward all matters re- 
quiring action by the Director or the Secretary. Pat- 
ents, leases, and decisions are sent to the Managers for 
delivery to applicants and claimants. 

43 C. F. R. 191.2 (1946 Supp.). Lands and deposits 
to which mineral leasing act does not apply. The min- 
eral leasing act does not apply (a) to lands containing 
the mineral deposits named in § 191.1 where such lands 
are situated in (1) national parks and monuments; (2) 
Indian reservations; (3) incorporated cities, towns and 
villages, or (4) naval petroleum and oil shale reserves; 
nor (b) to lands acquired under the act of March 1, 1911 
(36 Stat. 961; 16 U.S. C. 513-519) known as the Appa- 
lachian Forest Reserve Act, or other acquired lands. 

43 C. F. R. 191.13 (1946 Supp.). Payments of rent- 
als and royalties. Rentals and royalties under all leases 
and permits issued under the act shall be paid to the 
manager of the district land office for the land district 
in which the leased lands are situated. In States where 
there are no district land offices such payments shall 
be filed with the Director, Bureau of Land Manage- 
ment. All remittances shall be made payable to the 
Treasurer of the United States and shall be accompanied 
by a letter of transmittal on Form 4-974 (oil and gas) 
or Form 4-976 (coal, potash, etc.). The transmittal 
letter shall be in triplicate and shall be completely filled 
out and signed by the payer. 

43 C.F. R. 192.42 (1946 Supp.). * * * 


* * * * * 


The application must contain in substance the follow- 
ing: 


* * * * * 
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(c) A statement of the interests, direct and indi- 
rect, held by the applicant in oil and gas leases, and 
applications therefor on public lands in the same State, 
identifying by serial number the records wherein such 
interests may be found. 

43 C. F. R. 4.275 (a) (54) (1947 Supp.). Functions 
with respect to various statutes. (a) The Director of 
the Bureau of Land Management, and the several re- 
gional administrators and district managers of that 
bureau when authorized to do so by an order of the 
Director published in the Federal Register, may act in 
relation to the following classes of matters without ob- 
taining Secretarial approval, unless the Secretary in any 
particular determines otherwise, and subject in any 
event to an appeal to the Secretary according to the 
rules of practice (48 CFR, Part 221): 


* * * * * 


(54) Applications for, and the issuance, renewal, con- 
solidation, modification, revocation, and cancellation of, 
oil and gas competitive and noncompetitive leases, coal 
leases, and coal, sodium and sulphur permits in acquired 
lands subject to the act of August 7, 1947 (61 Stat. 913; 
30 U. 8. C. 351-359), in acquired lands subject to sec- 
tion 502, Reorganization Plan No. 3 of 1946 (3 CFR, 
1946 Supp., Chapter IV) and in acquired lands, other 
than Indian lands, under the jurisdiction of the bureaus 
and agencies of the Department of the Interior; with 
respect to all types of leases or permits for oil, gas, oil 
shale, coal, sodium, sulphur, potassium and phosphate 
in such acquired lands, the approval of assignments or 
royalty interests therein, operating agreements and as- 
signments of such agreements, and subleases, the accept- 
ance of surrenders of parts or all of such leases and 
permits, and the approval of all bonds filed in connec- 
tion with such leases and permits, and the execution of 
agreements for payment, because of drainage, of com- 
pensatory royalties. 

43 C. F. R. 50.501 (1947 Supp.). Functions with re- 
spect to various statutes. (a) The Managers may act 
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in relation to the following classes of matters in accord- 
ance with applicable regulations and procedures, with- 
out obtaining the approval of the Director or the Re- 
gional Administrators, unless the Director in any par- 
ticular matter determines otherwise, subject in any event 
to an appeal to the Director and from his decision to 
the Secretary, in accordance with the rules of practice 
(43 CFR, Part 221). 


* * * * * 


(17) Applicants for oil and gas noncompetitive leases 
under section 17 of the Act of February 25, 1920 (41 
Stat. 437. 443), as amended August 21, 1935 (49 Stat. 
674. 676: 30 U.S. C. 226), the issuance of such leases 
and consolidations, modifications, revocations and can- 
cellations relating thereto. [By reference to 43 C. F. R. 
4.275 (a) (17) (1946 Supp.) ] 

43 C. F. R. 200.5 (1947 Supp.). Supplemental in- 
formation required in lease or permit applications, and 
place for application-filing. In addition to the infor- 
mation required by the appropriate regulations, referred 
to in § 200.4, each application for a lease or permit must 
contain (a) a separate statement of the applicant’s in- 
terests, direct and indirect, in leases or permits for simi- 
lar mineral deposits, or in applications therefor, on Fed- 
erally-owned acquired lands in the same State, identify- 
ing ky serie] number the records where such interests 
may be found, and (b) a complete and accurate descrip- 
tion of the lands for which a lease or permit is desired. 
If surveyed according to the governmental “rectangular 
system,” legal subdivisions should be used in the descrip- 
tion; otherwise by metes and bounds connected with 
a corner of the public surveys by courses and distances, 
by lot numbers with reference to the appropriate re- 
corded plat or map, or by any other method of deserip- 
tion best suited to identify the lands most clearly and 
accurately. The description should, if practicable, refer 
to (1) the administrative unit or project of which the 
land is a part, the purpose for which the land was ac- 
quired by the United States, and the name of the gov- 
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ernmental body having jurisdiction over the lands (2) 
the name of the persons who conveyed the lands to the 
United States, (3) the date of such conveyance, and the 
place, liber and page number of its official recordation. 

All applications under the act.should be filed with the 
Bureau of Land Management, Department of the In- 
terior, Washington 25, D. C. 

43 C. F. R. 200.6 (1947 Supp.). Restrictions on 
holdings. Acreage held by any lessee or permittee 
under this act shall be chargeable against and sub- 
ject to the acreage limitations and restrictions set 
forth in the regulations cited in § 200.4. Where the 
United States owns only a fractional interest in the 
mineral resources of the lands involved, only that part 
of the total acreage involved in the lease which is pro- 
portionate to the ownership of the United States of the 
mineral resources therein shall be charged as acreage 
holdings. Agreements to issue a lease at some future 
time are not to be charged as acreage holdings until 
the lease for the future interest takes effect. 

43 C. F. R. 200.7 (1947 Supp.). Leases of future 
or fractional interests. The Secretary may issue leases 
for fractional or future interests in mineral deposits 
covered by the act, whenever, in his judgment the pub- 
lic interest will best be served thereby. In leasing 
lands in which the fractional or other interest owned by 
the United States is different for different tracts, sepa- 
rate leases will issue for the different interests, or, a 
single lease may issue with separate development, pro- 
duction and royalty requirements for the different in- 
terests. Applicants for leases for fractional interests 
should in addition to the information required by §§ 
200.4 and 200.5, submit a statement showing whether 
that portion of the mineral interest not owned by the 
United States has been leased and if so, the name and 
address of such lessee. Applicants for leases for future 
interests are required to submit a detailed showing as 
to contemplated development plans, and the terms and 
ownership of any outstanding lease covering the lands 
embraced in the application. 
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SUPPLEMENTAL MEMORANDUM FOR APPELLANTS 


We have, of course, no intention of repeating here any of 
the arguments or citations previously relied upon or of now 
making a lengthy argument. However, since rehearing has 
now been granted and the case of Barash v. Seaton, No. 14069, 
has been argued additional comment on certain matters, in- 
cluding appellee’s answer to the petition for rehearing, is, we 
believe, appropriate. 

1. The Secretary's power to cancel leases erroneously issued 
cunnot vary depending upon the facts of the particular case or 
the kind of error involved—Appellee suggests, in its answer 
to the petition for rehearing, (page 5) that administrative 
power of cancellation “exists only when the lease is obviously 
void (not merely voidable)” and apparently seeks to distin- 


(1) 
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guish the Wahlenmaier case on that ground.’ At the recent 
argument of Barash v. Seaton, No. 14069, appellant Barash 
contended that the Wahlenmaier case governed his case and 
sought to distinguish the instant case on a similar ground. 
But, as we have stated in the petition for a rehearing, the au- 
thority to cancel stems from the long recognized power of the 
Secretary to correct errors. No distinction has been drawn as 
to what the mistake was and, we submit, no logical reason can 
be given why the Secretary would have power to correct one 
mistake and not another. Indeed, the impossibility of deter- 
mining whether a particular mistake can or cannot be cured 
argues against any such distinction.’ 

Thus, the distinction argued by Texas Company, phrased in 
terms of “voidable” or “void” leases cannot logically exist. 
Moreover, if a distinction were to be made, in all reason and 
logic the result should be that the power to cancel is present in 
this case but lacking in the Wahlenamier, Barash, and Mc- 
Kenna cases. This is so because appellee’s answer to our peti- 
tion for rehearing (page 3) says that the grounds for cancella- 
tion in Wahlenmaier were “fraud, deception and conceal- 
ment.” * These have always been factors that render a trans- 
action voidable not void. They do not go to the power of the 
Secretary. The issuance of a lease on the lands involved in 
Wahlenmaier was clearly authorized under the Mimeral Leas- 


> Appellee’s suggestion (p. 4) that there is inconsistency between the De- 
partmental positions in the Wahlenmaier case and this case is erroneous 
because the Wahlenmaier position was not that power to cancel any issued 
lease was lacking but simply that facts justifying cancellation were lacking. 

7 The appendix to our petition for rehearing (pp. 22-23) contained a letter 
from the State Supervisor of the Colorado Office of the Bureau of Land 
Management which divided into 12 categories the reasons for 98 cancella- 
tions between October 1956 and 1957. This listing is, of course, not exclu- 
sive'of other reasons which might require cancellations. It vividly illus- 
trates the confusion, difficulties and delays that would result from a hold- 
ing that the Secretary had power to cancel in some situations but not others. 
Case by case definition of the two categories would obviously tend to delay 
and disrupt the execution of federal mineral leases. 

* Of course, as stated in our briefs previously filed, we view Wahlenmaier 
as a much broader decision. The case was based on alternative grounds 
and the Secretary’s cancellation power was stated in footnote 11 to extend 
to the case of any lease “improvidently issued.” 
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ing Act of 1920 and the result of the decision was issuance of 
such a lease to Wahlenmaier. The question related solely to 
the issue of who was entitled to the lease, Culbertson or 
Wahlenmaier. The Barash case likewise presented a situation 
where the Secretary was clearly authorized to issue a lease un- 
der the Mineral Leasing Act for Acquired Lands of 1947 and 
that result will follow whether Barash is right or wrong in his 
claim. The difference is simply whether competitive leases 
issued to Texas Company should stand or in place thereof non- 
competitive leases should be issued to Barash. Again in Mc- 
Kenna v. Seaton, No. 14095, a lease under the Mineral Leasing 
Act for Acquired Lands of 1947 is clearly issuable and the ques- 
tion is whether an application by DeArmas for a non-competi- 
tive lease was, as claimed by McKenna, so defective as to 
render the lease to DeArmas invalid and to constitute Me- 
Kenna the first qualified applicant. In short, in all three cases 
a lease was clearly to issue under the particular statute and the 
issue was whether the wrong person had received the lease be- 
cause of fraud and deception and because for other reasons he 
was a disqualified applicant (Wahlenmaier), because of mis- 
take as to known geologic structure (Barash), or because of 
failure of an applicant to list his other holdings in his applica- 
tion (McKenna). 

In contrast, the Texas Company lease which was cancelled 
as to the 40 acres involved in the present case was void 
because the Mineral Leasing Act for Acquired Lands, under 
which it purported to be issued, did not apply to this 40 
acres. So far as the Texas Company lease is concerned, the 
case is legally the same as that suggested at the Barash 
argument of a purported lease by the Secretary of the Interior 
of the Washington Monument grounds. In both cases, the 
property is owned by the United States but the Secretary of 
the Interior is not authorized to execute the lease attempted 
to be given. To paraphrase the language of counsel for 
Barash, in both the present case and the Washington Monu- 
ment illustration, the leases are mere scraps of paper without 
legal effect. The fact that here the Secretary could lease the 
land under another statute does not, we submit, enlarge the 
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power to execute the lease which was given since the statutes 
ere mutually exclusive. The administration of Executive 
Departments is founded on the observance of each officer of 
the limits Congress places on his authority. The invalidity 
of the Texas Company lease would have been beyond argu- 
ment if Congress had vested the administration of the Min- 
eral Leasing Act for Acquired Lands in the Secretary of 
Agriculture. Cf. Gibbs v. United States, 150 F. 2d 504 (C. A. 
4, 1945).* The fact that the administration of both statutes 
was vested in the Secretary of the Interior cannot, we submit, 
justify ignoring the statutory limitations. This is not a mere 
matter of form since there are substantia] differences which 
result from operating under the two statutes. 

By the same token, the fact that a lease of this 40 acre tract 
was issued to Snyder subsequent to the Texas Company lease 
cannot, we submit, affect the Secretary’s power to cancel a 
Jease issued under the wrong statute. Moreover, to distin- 
guish the Wahlenmaier, Barash and McKenna cases on the 
ground that here two purported leases are outstanding would 
produce the illogical result that the protestants in those cases 
who simply had filed applications were entitled to invoke the 
Secretary’s power of cancellation whereas Snyder who had an 
application which had been approved and resulted in issuance 
of a lease could not. 

Concluding this question we think it appropriate to add 
that, as to the inferences to be drawn as to Congressional in- 
tent mentioned in the opinion of the Court, it is abundantly 


“This case held that a deed by the National Housing Administrator “had 
no legal validity” because prior to its execution the Administrator had lost 
his statutory authority to sell this property by virtue of a letter trans- 
ferring jurisdiction of the project to the Navy Department. The transfer 
was neither recorded in the local land records nor published in the Federal 
Register. It had received no publicity and its existence was unknown to 
the Commanding Officer of the Marine Base involved. The case is another 
example of the fact that persons seeking to obtain public property must 
ascertain at their peril the authority of the agents with whom they dea] 
and the true status of the property sought and cannot rely on the repre- 
sentation of those agents in those respects. See also United States v. Gil- 
dertson, 111 F. 2d 978 (C. A. 7, 1940) and cases cited at page 30 of the 
Secretary’s original brief. 
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clear that Congress intends the limitations it imposes upon 
administrative authority to be followed and, hence, that pur- 
ported action under a statute which does not authorize the 
action should be set aside by the administrative official as soon 
as he discovers the mistake. 

2. The stipulation of the parties does not warrant refusal 
to decide all of the issues of this case-—This Court’s opinion 
made reference to the stipulation of the parties and appellee 
argues that this justified the refusal to decide the controversy 
between Snyder and the Texas Company. But parties can- 
not by stipulation confer jurisdiction upon a federal court. 
Nor can they, we submit, deprive a federal court of existing 
jurisdiction. Certainly they cannot impose limitations on the 
Court’s jurisdiction so that the result of the case is, in effect, 
an advisory opinion.’ This, of course, was not 2 situation of 
dismissal of the case under certain circumstances because 
jurisdiction has been exercised in part. 

The fact is that the stipulation did not purport to restrict 
the jurisdiction of the district court or this Court. The stipu- 
lation simply provided for the details by which the court 
might make effective its decision in favor of one or the other 
claimants. It said (Jt. App. 31) that the parties agreed “that 
in the final judgment of the Court determining which party 
has the valid lease, this Court may and should order said 
parties to take all steps necessary to clear the title of the suc- 
cessful lessee” including surrender to the Secretary of the 
invalid lease and correction of the North Dakota land records. 
The exception did not purport to restrict the Court’s jurisdic- 
tion. It merely said that “this stipulation should not apply” 
if the decision was that the cancellation was ineffective for lack 
of judicial proceedings, in other words, if the court failed to 
decide the merits. 

Actually, the stipulation was probably pure surplusage, 
since the court, with the parties before it, usually has power 
to make such detailed provisions as are appropriate to effectu- 
ate its judgment. Such an understanding was expressed by 


*In Barr v. Mateo, Sup. Ct. No. 409 the per curiam opinion announced 
December 9, 1957, stated: “Thus, an advisory opinion cannot be extracted 
from a federal court by agreement of the parties * * *.” 
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the court and counsel in the court below. (See infra, p. 11.) 
In view of the construction now sought to be given this stipu- 
lation, we print in the appendix hereto the portion of the rec- 
ord dealing with this matter, infra, p. 10-15. The trial court 
well stated the understanding when at the close of the col- 
loquy it said “I was prompted to say what I did in an effort 
to make litigation, including whatever appeal is taken, of 
course, final as to the controversy between the parties. They 
want to know who can go in and operate on that 40 acres, and 
as far as possible that should be made the issue here now, if 
it isn’t, so that when this litigation is terminated Mr. Snyder 
or the Texas Company has the lease on the 40 acres” (Jnfra, 
p.15). Wesubmit that this Court should make this intention 
of the parties effective by deciding the case. 

3. The present factual situation as to lease terms and oil 
production emphasizes the necessity for separation of public 
domain lands and acquired lands.—Our briefs previously filed, 
as well as our petition for a rehearing, have discussed at some 
length the differences between a lease of public domain lands 
and of acquired lands. Dorough’s lease of acquired lands be- 
came effective December 1, 1951 (Jt. App. 10a). Smnyder’s lease 
was effective November 1, 1952 (Jt. App. 49a). Leases are for 
@ primary term of five years and may be renewed for an addi- 
tional two years. As is illustrated by the Texas Company 
lease (Jt. App. 46), the term continues “so long thereafter as 
oil or gas is produced in paying quantities.” There are sev- 
eral producing wells in the immediate vicinity including on 
three sides lands adjoining the 40 acres here involved. (See 
plat facing Jt. App. 66a.) Texas Company has drilled six 
producing wells on lands included in its acquired lands lease. 
Apparently there has also been production from lands included 
in Dorough’s public lands lease. There has been no produc- 
tion from lands included in Snyder’s lease. The area of the 
known geologic structure of the Charlson Field was defined 
effective March 12, 1955 (Jt. App. 70a). Thereafter, leases 
could be issued only as a result of competitive bidding. 

If the district court’s judgment ordering re-instatement of 
the acquired lands lease were to stand it is production from 
other lands included in that lease which totals some 1,669.94 
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acres (Jt. App. 44a) which would control the lease term as to 
these 40 acres. In other words, production from acquired 
lands would be determining the duration of a lease of public 
lands. Application of the only properly applicable statutory 
authority thus produces a difference in one of the basic terms 
of the lease, its duration. It cannot, we submit, simply be 
ignored or brushed aside as trivial.° 


CONCLUSION 


We believe that we have demonstrated three propositions 
which require reversal of the judgment below. 

The first is that the historic power of the Secretary of the 
Interior to correct errors which inevitably occur in the course 
of managing a system of caring for and disposing of the real 
property of the United States and more particularly the min- 
eral leasing program embraces, in the words of the Wahlen- 
maier case (footnote 11) “the right to cancel a lease improvi- 
dently issued to a disqualified applicant, to the prejudice of 
the rights of others, whether or not there is involved a viola- 
tion of some provision of the statute or of a regulation.” 

Secondly, Congress in exercising its plenary power over fed- 
eral real property has never given the courts general power to 
review the administrative actions in executing the direction 
of Congress relating to management and disposal of such 
property. Judicial intervention in such matters is permissi- 
ble only to prevent arbitrary action, meaning “unreasoned” 


*It should be noted that if it should be held that the 40 acres could not 
be included in the acquired lands lease but that the Secretary acted whimsi- 
eally in concluding that Snyder had a better right than Dorough and that 
judgment directing issuance of a lease to Dorough should be entered, a 
problem as to the proper date of the lease will emerge. Leases ordinarily 
are dated the month they are signed for the Government or the first of the 
following month, 48 C. F. R. 192.40 a. An effective date after March 1955 
for a noncompetitive lease is precluded by the finding of known geologic 
structure. If, however, an attempt is made to relate back to the date 
Dorough’s leases to portions of the public domain were issued, questions 
whether the 5 year period has expired or whether production on some of the 
lands might be relied upon by means of amending some one of those leases 
to include these 40 acres would arise. We see no occasion now to argue 
those possibilities. 
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or “whimsical” action.’ Cancellation of a portion of a lease 
issued under the wrong statute and which consequently con- 
tains the wrong provisions as to duration of the lease term, 
as to distribution of the rents and as to the government 
agency responsible for supervising such matters as protecting 
this public property from injury cannot be so characterized. 
If anything, a refusal to cancel such an illegal lease would be 
unsupportable. 

In the third place, we think it equally clear that a conclu- 
sion that Snyder has a better right to the lease cannot prop- 
erly be called whimsical or unreasoned. It is not unreason- 
able to require recipients of the bounty represented by a 
federal mineral lease to ascertain the true status of lands they 
wish to lease, as Snyder did. The Department of the Interior 
was, we submit, clearly justified in refusing to undertake a 
burden of guaranteeing accuracy of all factual statements 
which may be made by any government employee in response 
to questions of prospective beneficiaries of the program. The 
burden has always been on homesteaders, pre-emption claim- 
ants, land grant railroads, etc., to establish rights they asserted 
to secure public domain. It is not error to apply the same 
principle to the mineral leasing portion of the public domain 
management program. Indeed, it would be arbitrary and 
whimsical, in order to justify issuance of a lease to Dorough, 
to ignore the lease record systems which have been established 
so that prospective lessees can ascertain the facts. For this 
reason alone the judgment below is clearly wrong. 

Respectfully submitted. 

Perry W. Morton, 
Assistant Attorney General, 
Rocer P. Marquis, 
Attorney, 
Department of Justice, 
| Washington, D.C. 
DECEMBER 1957. 


*See United States v. Carmack, 329 U. S. 230, 243-244, fn. 14 (1946). 
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ADOPTION OF ForREGOING SUPPLEMENTAL MEMORANDUM BY 
JOHN SNyYpDER, APPELLANT, IN No. 13637 


In the interest of avoiding duplication, and under the order 
of this Court authorizing consolidated argument and brief in 
Nos. 13636 and 13637, John Snyder, appellant in No. 13637, 
herewith joins and adopts in full the foregoing supplemental 
memorandum. 

James R. BROWNING, 
Counsel for John Snyder, 
Appellant, in No. 13637. 


























APPENDIX 


[Tr. 58-62] 


The Courr. At the outset I don’t want to belabor a point 
that counsel may conclude is not so important, but since you 
have said what you have about those state records you still 
have a state record out there that gives conflicting grants. It 
gives two different grants of leases to two different persons. 
That will have to be corrected somehow. It can’t be corrected 
by a cancellation pro tanto of part of one of those leases. 

Mr. Wiiu1ams. My only answer to that I believe is that the 
prevailing party, Mr. Browning representing Mr. Snyder has 
the lease that the Secretary has declared to be valid; Mr. Wil- 
son’s client has the lease on the 40 acres which has been can- 
celled out, and I suppose that the side that wins is going to 
have'to quiet title, somehow clear the record by action in the 
state court if they wish to do so. 

The Court. Or by an order of this Court directing the losing 
party to make conveyance. 

Mr. Wrou1ams. That could be. 

Mr. Wuson. Let me say this, if I may interrupt you, Mr. 
Williams. 

When we started out with this case we gave great considera- 
tion as to whether the United States was an indispensable 
party ‘and whether Mr. Snyder was an indispensable party. 
We concluded that neither was indispensable and proceeded 
accordingly. 

Then after fifteen months Mr. Snyder came into the action 
with Mr. Browning. 

When Mr. Snyder was not in the case the only remedy which 
we sought was a remedy to uncancel the cancellation. 

Your Honor has now given me an idea that I would like to 
follow up on in a moment, with a moment’s thought, and that 
is, now that Mr. Snyder is in the case, if Your Honor should 
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conclude that we are right I would believe that we could have 
relief against Mr. Snyder in this same proceeding. 

Mr. Wituiams. And vice versa? 

Mr. Witson. Well, why not? 

Mr. Wittiams. I should think you could. 

The Courr. I would think so, and if it is stipulated now 
then the case can go forward and if it requires any. cross grants 
hereafter they can be ordered by this Court. This Court sit- 
ting as a court of equity, and having all the parties before it, 
I would think makes any order... I.don’t know that this Court 
could make an order that would change the state records, I 
don’t think so. 

Mr. Witurams. I do not alles it has jurisdiction for that. 

Mr. BrowninG. Your Honor, speaking for Mr. Snyder, the 
Intervenor, we would certainly be glad to stipulate that this 
Court having all the parties before it could and should enter 
an order requiring that the title be cleared in accordance with 
the Court’s final judgment as to which party had the valid 
lease. 

The Courr. Very well. 

Mr. Wiuson. Your Honor, what troubles me about that is 
whether we are impinging on the area of a suit against the 
United States. After all, the United States has the fee of 
this property, and we have been religiously avoiding any im- 
pingement upon the proprietary interest of the United States. 

The Court. I don’t think that would be involved, as I see 
the issue now. 

"Mr. Wrtt1as. I should think as to this particular issue it 
is entirely between Mr. Snyder and The Texas Company. I 
don’t believe the Government is involved in what is shown on 
the state records. 

The Court. I would think that is true. 

Mr. Witson. May I before I close the stipulation, if that’s 
what it is, talk to my co-counsel about it, because while I 
appreciate Your Honor’s assurance and assurance of counsel 
about it, I don’t want to be met in the Court of Appeals with 
the contention that this is an action against the United States. 
That haunts too many people in this jurisdiction. 

















12 


The Courr. What I have said was only to clear up the issue 
and be sure that the issue was clearly enough defined to give 
the ultimate relief that is desired on both sides. 

Mr. Wutson. May we give Your Honor our reaction after 
lunch? 

The Courr. Certainly. After the judgment of this Court 
is made on the issue that has been raised here, a suit based on 
that in the state court would follow by either party to clear 
the records in accordance with the findings made here. 

Mr. Wutson. Yes. That was not my intention when we 
filed the suit originally. 

The Covurr. But if you can avoid that by making up the 
issue here so that it would be final that may be done. 


* * * * * 


AFTERNOON SESSION 
[Tr. 73-78] 

The Depury CierK. The Texas Company vs. Seaton. 

Mr. Wixson. May it please the Court, we have discussed at 
lunch the question of the totality of relief available here, and 
I would like Your Honor’s permission to expose one thought 
which troubles me a little bit; perhaps these gentlemen will 
relieve me in the statement. 

As this case comes to Your Honor we are seeking only to 
have a cancellation uncancelled and disposed of. That would 
leave two leases both in the Department, so to speak, and on 
the county records. And now if this case would be designed to 
dispose of the survival of those two leases ultimately, it seems 
to me that Your Honor would not only in effect have to correct 
the record in North Dakota but you will have to cancel the 
Snyder lease which is now administratively existent. 

That’t what I said to you this morning, not very artistically, 
when I told you I was troubled about a suit against the United 
States. Conversely, if Your Honor should decide against us 
and the administrative cancellation stands, then there is no 
problem administratively but simply a cancellation on the 
record in North Dakota. 

Now I am not sure whether Mr. Williams for the Govern- 
ment is in a position with power to agree that you may cancel 
the Snyder lease administratively in this proceeding. 
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The Court. Mr. Browning is. 

Mr. Wiison. Yes, and that’s what I am coming to. 

If Mr. Browning will agree that if Your Honor determines 
that Texas is entitled to win here, preserving his rights of 
appeal but within this stem of this proceeding that he will 
then surrender the Government lease which he has, as well as 
permit Your Honor to expunge it from the North Dakota 
record, then this whole thing can be buttoned up in one pro- 
ceeding, and we are agreeable to it. Indeed, we are agreeable 
to it even with the Departmental complications, but we are 
not sure that Mr. Williams has the capacity—and I mean 
that not from his own limitations but with the power of the 
Department of Justice to agree to that. 

Mr. Wiuurams. I can help Mr. Wilson with some eminent 
authority. 

Mr. Witson. Don’t argue the point if you can do it. 

Mr. Wixuiams. I merely wanted to point out that in Mc- 
Kay v. Wahlenmaier, in the Court of Appeals here, there was 
an outstanding lease and the suit was brought by a person 
claiming to be the first applicant, asking for the issuance of 
a lease to him and the cancellation of the outstanding lease. 
That is what you have here, except that he didn’t ask for the 
cancellation—— 

Mr. Wiuson. Of the Snyder lease. 

Mr. Witurams. Yes, that is right. 

Mr. Wison. No, because I would have had to make Snyder 
a party to that. 

Mr. WituiaMs. But I wanted to point out that in the 
Wahlenmaier case the District Court here did enter a judg- 
ment directing the Secretary of the Interior to cancel the out- 
standing lease and to issue a new lease to the person who 
established that he was the successful applicant. 

I didn’t think that was right at the time, but I say the 
Court of Appeals upheld that so I should think the Court 
would have jurisdiction to direct the cancellation. 

The Court. I take it you have practiced law in some states 
in addition to your practice here in the District. From your 
remark I would assume that you were considering the problem 
that came to my mind as I heard you state this case. 
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You have two leases of record in the state, and this Court 
has no authority to order the records of that state changed; 
the state is not a party here, and a cancellation of the lease 
will not do it. 

Mr. WiuuraMs. No, it won’t change the records. 

The Court. It won’t change the records, and the records 
have to be changed, and they can be changed, in my view, 
only in two ways: By a grant from the holder of the lease or 
by an order of the state court having jurisdiction of that 
matter. A cancellation won’t take that lease off the record. 

Mr. Wiuurams. No. 

The Courr. Very well. Now I understood Mr. Browning 
to say that he would agree for his client to give whatever grant 
is necessary to correct that record if his client loses his con- 
tention in this case, provided your client will agree to do the 
same if it loses. 

Mr. Browninc. That’s correct, Your Honor, with one 
caveat that occurs to me now. 

One of the contentions that is being made by the plaintiff in 
this case does not go to the merit of who should have the lease 
at all. It goes only to the question of whether the cancella- 
tion should be judicial or administrative. 

Now I think the position of the plaintiff is unsound because 
I think the statute that provides for judicial cancellation is 
applicable only to a default of a valid lease, and that is not 
what you have here at all. 

But assuming that Your Honor should disagree, and should 
hold that only by judicial cancellation could the unauthorized 
Texas Company lease be removed from the record, and there- 
fore the Secretary must be reversed, under those circumstances 
we still might be entitled to the lease but would still have to 
go to court to cancel it; so I would say it necessarily depends to 
that extent upon the nature of the judgment that is entered, 
and the basis for it, and I don’t know whether we couldn’t just 
flatly agree that if the decision here were adverse to us, which 
we do not anticipate, but if it were that we would agree to 
transfer our interest. Certainly if it affected the merits of 
who should have the lease in the final analysis, yes, we would. 
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Mr. Witson. I want to say that we unqualifiedly agree to 
submit to the jurisdiction of Your Honor every question which 
can lead Your Honor to a result that one lease will survive and 
the other lease may not survive. 

The Court. Very well; and in that agreement you agree to 
execute whatever is necessary to correct the records in accord- 
ance with the judgment of the Court? 

Mr. Witson. Yes, sir. 

The Courr. And you agree? 

Mr. BrowninG. And we agree that exept with the one con- 
dition that I indicated, if Your Honor does determine that 
The Texas Company on the merits should have the lease, and 
it’s not just a question of whether it should be judicial or ad- 
ministrative cancellation, then we also will agree to execute 
whatever papers are necessary to clear the record. 

The Court. I was prompted to say what I did in an effort 
to make this litigation, including whatever appeal is taken, of 
course, final as to the controversy between these parties. 
They want to know who can go in and operate on that 40 
acres, and as far as possible that should be made the issue here 
now, if it isn’t, so that when this litigation is terminated Mr. 
Snyder or The Texas Company has the lease on the 40 acres. 

Mr. Browninca. That’s certainly in our interest, sir. We 
have had a lease since May of 1953 and paying rentals on it 
and haven’t got a drop of oil, so we are very interested to have 
it disposed of finally here. 

Mr. Wiuson. But you don’t make an unqualified commit- 
ment. You say if the Court decides with us on the point that 
judicial recourse is the only way for the Secretary to cancel, 
but you don’t commit yourself to the subsequent action. 

Mr. BrowninG. Then of course it would be a question for 
the Secretary to go to court to cancel it, and the assumption 
would be that our lease was good but the Secretary just pro- 
ceeded procedurally in the wrong manner. 

Mr. Witson. I am not criticizing you; I am just clarifying 
the point. 

Mr. Brownina. Yes, you properly stated it. 
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BRIEF FOR PATRICK A. MCKENNA, AMICUS CURIAE 
Introduction. 


Patrick A. McKenna, appellant of co-pending appeal 
No. 14,095, McKenna v. Seaton and DeArmas (not yet set 
for hearing), petitioned this Court for permission to ap- 
pear as amicus curiae for limited purposes only; namely, 
to demonstrate: 


First, that, contrary to the statement of the Secretary 
of the Interior (p. 17, Pet. Rehear., Texas Company case, 
supra) the issue involved in the Texas Company case is 
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mot the ‘‘same issue * * * presented in* * * McKenna 
v. Seaton No. 14095’’; and 


Secondly, that, contrary to the Secretary’s assertion in 
his unsuccessful motion to postpone hearing in McKenna 
v. Seaton and DeArmas, supra, the decision in the Texas 
Company ease will not dispose of ‘‘the merits in’? Mc- 
Kenna v. Seaton and DeArmas. 


The Issues in McKenna v. Seaton and DeArmas Dis- 
tinguished From Those in the Texas Company Case. 


McKenna v. Seaton and DeArmas involves an original 
judicial proceeding in the District Court of the same na- 
ture as McKay v. Wahlenmaier, 226 F. 2d 33, 96 U. S. App. 
D. C. 313, to determine, in the Secretary’s words (p. 3, 
Supp. Mem., Texas Company case, supra) 
‘‘whether an application by DeArmas for a non-com- 
petitive lease was, as claimed by McKenna, so defec- 
tive’ 

as to render any lease to DeArmas 


‘‘invalid and to constitute McKenna the first qualified 
applicant.’’ 


McKenna v. Seaton and DeArmas is thus a judicial pro- 
ceeding to require the Secretary to perform his statutory 
duty with regard to issuing a lease to the first qualified 
applicant; which duty he has tried to evade on the basis of 
an alleged change in the requirements of an admittedly 
mandatory duly promulgated regulation, supposedly ef- 
feeted by an unpublished, secret administrative ‘‘prac- 
tice’’?; which the Secretary himself has had to admit was 
‘‘not legally justifiable’’. 


The case of McKenna v. Seaton and DeArmas, there- 
fore, does not involve at all the question of the Secretary’s 
inherent power to cancel a lease. 


3 


It does not involve a complaint in the nature of man- 
damus alone, as in the Texas Company case, (Jt. App. 1a) 
praying for restoration of a purportedly cancelled lease 
as a ministerial duty upon the ground that such ecancel- 
lation was of no legal effect. 


The Texas Company case, moreover, as we read it, ap- 
pears to involve a stipulation between the Texas Com- 
pany and Snyder (Jt. App. 31A, 31B) to the effect that, if 
restoration of the purportedly cancelled lease is required 
upon the ground that the purported cancellation was not 
legally effective, the Court was distinctly not to construe 
the mandamus action as a more general complaint re- 
questing an independent judicial proceeding to determine 
which party held the valid lease. 


In McKenna v. Seaton and DeArmas, there is no such 
stipulation, and no such purported cancellation of a lease. 


The complaint, furthermore, as before stated, is of the 
same type as that involved in McKay v. Wahlenmaier, 
supra, and the same type of relief is sought. 


There appears to be no dispute, moreover, between this 
Court, the appellee or the appellants in the Texas Com- 
pany case, but that, under the type of action instituted in 
McKay v. Wahlenmaier, to quote the Secretary (p. 9, Pet. 
Rehear.) 

‘‘The Wahlenmaier case was correct * * *.’’ 


Since McKenna v. Seaton and DeArmas is this same 
type of action, it follows that there can be no dispute but 
that this Court may grant McKenna whatever relief he 
has sought, irrespective of the disposition of the petition 
for rehearing in the Texas Company case. 


No matter whether this Court maintains its present posi- 
tion in the Texas Company case, or whether it adopts the 
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Secretary’s position, its ultimate decision in McKenna v. 
Seaton and DeArmas will remain unaffected. 


It appears that this Court, indeed, has already appreci- 
ated this fact since, in response to McKenna’s opposition 
to the Secretary’s motion to postpone hearing in McKenna 
v. Seaton and DeArmas (which rested upon this very 
point), this Court denied the Secretary’s motion. 


Respectfully submitted, 
SamMveL Nakasian, 
Washington, D. C., 


Rosert H. Rives, 
Rives anpD Rives, 
Boston, Massachusetts, 


Attorneys for McKenna. 


December 1957. 
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Tse Texas Company, a Corporation, Appellee 


ANSWER OF APPELLEE TO APPELLANTS’ 
“ PETITION FOR REHEARING AND 
| HEARING EN BANC 


The Texas Company, appellee in the above cases, here- 
with presents its answer and objections to the petition of 
appellants for rehearing and hearing en banc. 


! The opinion of the Court dated October 3, 1957 (Judges 
> Bazelon, Fahy and Burger) accurately sets forth the facts, 
which are not challenged in the petition for rehearing. 
Briefly, appellee’s assignor, Dorough, was the first qualified 
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applicant for an oil and gas lease of the forty acres in 
controversy. The lease which was actually issued to appel- 
lee ‘erroneously described the land as acquired land. 
Appellant Snyder filed a later application and was subse- 
quently issued a lease of the forty acres as land in the 
public domain. Upon the request of Snyder, appellee’s 
lease was summarily cancelled without notice, although the 
matter was later reviewed by the Secretary. Appellee then 
filed this action in the District Court to nullify the pur- 
ported cancellation of its lease. Snyder intervened and 
at the trial it was stipulated that the Court should deter- 
mine which lease was valid and dispose of the entire con- 
troversy, unless its findings were based upon the lack of 
a judicial proceeding to cancel the lease. The District 
Court held for the appellee on the merits and ordered the 
restoration of appellee’s lease and the cancellation of 
Snyder’s lease. This decision came squarely within the 
terms of the stipulation. However, this Court held that 
the purported cancellation was ineffective because of the 
lack of a judicial proceeding, and accordingly affirmed as 
to the restoration of appellee’s lease but, in view of the 
limitation in the stipulation, the Court refrained from 
deciding whether there was any right in appellant Seaton 
or appellant Snyder to have appellee’s lease cancelled in 
a judicial proceeding. 


The petition misconceives and misconstrues the decision 
and holding of the Court in several respects. The first 
point asserted in the petition is stated as follows: ‘‘ Neither 
the trial court nor this Court has discretion simply to 
refuse to decide a case properly before it:’’ This heading 
does not accurately describe the action of the Court, which 
was to keep its decision within the scope of the stipulation 
of the parties in the court below. The restriction in the 
stipulation making it inapplicable if the decision was based | 
upon lack of judicial proceeding was included at the request 
of appellant Snyder. If appellants Seaton and Snyder 
are willing to waive the restriction in this stipulation so 
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that a final decision can be made on this record, appellee 
would be agreeable to such an arrangement and would 
make a like waiver. The argument advanced in the peti- 
tion upon this point would not seem to need any further 
comment. 


The fundamental decision of the Court was that the 
Secretary had no reserved power to cancel the lease uni- 
laterally as an administrative act by virtue of any provi- 
sion of statute, or of any regulation or under the terms of 
the lease itself. Since the Secretary had apparent authority 
to issue the lease, the Court concluded that the lease could 
not be cancelled except in a judicial proceeding brought 
for that purpose, on recognized grounds for such cancella- 
tion. In reaching this conclusion, the Court relied on 
numerous decisions under the land patent statutes which 
the Court found to constitute an analogous situation. While 
appellants contend that the administrative problems with 
respect to leases are different from those in connection 
with the issuance of land patents, they have presented no 
decisions supporting their argument. Long ago in the 
famous Kettleman Hills case, District Judge Beaumont 
(Southern District, California, Central Division) in United 
States v. General Petroleum Corporation, 73 F. Supp. 225, 
234, affirmed 184 F. 2d 802, in circumstances strongly favor- 
able to the Government’s claim, ruled ‘‘that the govern- 
ment’s role is taken to be no different from that of any 
private lessor or proprietor’’, in seeking to cancel an oil 
and gas lease. 


It is urged by appellee that the decision herein is in 
conflict with McKay v. Wahlenmaier, 96 U. S. App. D. C. 
313, 226 F. 2d 35. In its decision in the instant case the 
Court pointed out that in that case ‘‘the cancellation was 
ordered by the Court as the result of a judicial proceeding, 
and not on review of administrative cancellation’’. The 
facts in that case showed that fraud, deception and con- 
cealment were present and constituted grounds for can- 
cellation. In its opinion herein the Court said that the 
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Wahlenmaier decision ‘‘did not decide that administrative 
cancellation was available to the Secretary in the present 
case’’. The Secretary of the Interior has construed the 
Wahlenmaier decision to be of limited application. In 
John C. DeArmas, Jr., P. A. McKenna, A-27232, decided 
March 19, 1956 (not reported), the following comment was 
made concerning the Wahlenmaier decision: 


‘‘Furthermore, in the Wahlenmaier case the court 
found that the person to whom the lease was issued had 
unfairly and secretly attempted to gain an advantage 

over the other persons in the issuance of the lease, a 
factual situation which is not present here. 

‘‘Consequently, the Wahlenmaier case is distin- 
guished from the supplemental Hooper decision and 
affords no reason for the Secretary to depart from his 
ruling in the latter.’’ 


Petitioners seem to argue that there is an established 
administrative practice of the Secretary ‘‘of correcting 
errors’? by cancellation of oil leases. This argument is 
not based on anything in this record and seems to be con- 
trary to the argument made in the Wahlenmater case that 
the Secretary limited his ‘‘authority to cancel an oil and 
gas lease ‘for reasons existing at the time of its issuance’ 
which clearly show ‘that the lease was obtained in contra- 
vention of some statutory provision or some regulation 
issued by the Department’’’ (ibid, p. 320). It was this 
argument that gave rise to the comment of the Court in its 
footnote 11 as follows: ‘‘We think the Secretary unduly 
restricted his own power of cancellation’’. 


The Secretary has recognized limitations in his authority 
to cancel a lease of mineral lands. In the appeal of 
L. N. Hagood, A-25912, 60 I. D. 462 decided February 7, 
1951, the Secretary held that the handling of the Hagood 
application ‘‘violated an established administrative prac- 
tice in the Department, but that the issuance of the lease 
to Mr. Hagood did not violate any provision of the Mineral 
Leasing Act’’. Therefore, he ruled that there was no legal 
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basis for cancelling the Hagood lease. The opinion con- 
> tains the following statement of principles: 


‘The Department’s power to cancel noncompetitive 
oil and gas leases after their issuance is limited. One | 
proper basis for the cancellation of a lease is that the ! 
requirements of the statute governing the issuance of ! 





such leases have not been satisfied. Russell Hunter 
v Reay v. Gertrude H. Lackie, A-24670 (August 2, 1947). | 
A lease may also be cancelled if the lessee fails to 
comply with the provisions of the statute, the appli- 
cable regulations, or the terms of the lease, and such 
default continues after notice has been given (43 C.F.R. 
192.161). However, none of these grounds for can- 
cellation seems to be available in the present case’’. 


An administrative power of cancellation exists only when ! 
the lease is obviously void (not merely voidable) for 
failure to comply with some mandatory statutory require- 
ment. This is not such a case. 





Certainly it is beyond question that a lessee of public 
mineral lands acquires a property right of which he 
cannot be deprived except by the normal processes of law, | 
and not a mere license that may be cancelled as the result 
of further administrative action. The Court summarized 
its decision in this significant language: 

s ‘*In other words, in the circumstances here presented— : 

| and we do not deal with all possible situations—the | 
ultimate rights and duties of the parties, including the ! 
United States, cannot be so molded initially by adminis- ! 
trative corrective action as to be subject only to the ! 
limited judicial scrutiny applicable where an adminis- 
trator acts within his sphere of discretion, as in United 
States ex rel. Riverside Oil Co. v. Hitchcock, 190 U.S. : 
316, and like cases.”’ 


Such a review can only be had in the courts. With respect 
to any attempted cancellation for violation of the provisions 
of a lease in a producing field, this Court many years ago : 
| held that a judicial proceeding was absolutely necessary, 
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to set forth any sound basis for rehearing or hearing 
en bane. 


Respectfully submitted, 


Rocer J. WHITEFORD 
Joun J. WiLson 
Pau 8. Peyser 
815 15th Street, N. W. 
Washington 5, D. C. 
Attorneys for Appellee, 
The Texas Company. 
Water BE. Wao, 
Of Counsel. 


November 12, 1957. 


Pell Ou & Gas Co. v. Wilbur, 60 App. D. C. 256, 257, 50 
¥, 2d 1070. 
It is respectfully submitted that petitioners have failed 


&* 























(3493) | 





